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in particular during November 1991 in the course of which he protested at the actions
taken by your Board and objected to the steps which your Board took in relation to his
employment

There is in my view no possibility of dispute that this letter, written
within the 90 day period following 19 February 1992, was an explicit
submission to the employer of a grievance claiming unjustifiable dismissal. I
hold accordingly.
What has occurred after that letter was written and received up to the
present time has happened because of the differing perceptions of the
parties till now about when the dismissal had actually occurred.
The Issue of Costs
I turn now to determine the issue raised in the cross-appeal. The decision
appealed against is brief and appears above. From the transcript and the
wntten submissions it is clear to me that Mr Towner indicatea that costs
was an issue which he wished to argue, but not at that time. Ms Muir
appears to have made no submission, but would automatically have been
invited to participate if she wished when Mr Towner was heard.
It seems to me that the options open to the Tribunal once the issue had
been placed before it were to reserve the issue or to require the parties to
state their cases so that it could consider them and determine it. On the face
of the record, the Tribunal determined the issue without hearing the parties.
It made no order, but it did make a decision. In my view that deCISion is
within the terms of s 95 of the Act.
I determine the appeal against it pursuant to s 95(5)(b) by reversing the
decision of the Tribunal in respect of costs, so that the issue of costs in the
Tribunal remains reserved.
Conclusion
In respect of both substantive issues, I have come to the same view as did
the Tribunal, after following my own line of reasoning.
Under s 95(5)(b) I confirm the determination of the Tnbunal that
Mr Atkinson's employment terminated on 19 February 1992, and its further
determination that he complied with s 33(2) of the Act in submitting to the
employer his claim of unjustifiable dismissal, avoiding thereby any need to
seek the leave of the Tribunal to proceed. The matter is now back in the
hands of the parties. It is for them now to follow the appropriate grievance
procedure.
In respect of costs, I have reversed the Tnbunal's decision, to the effect
that the issue remains reserved in the Tribunal.
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Compliance order - Application -:- Plaintiffs previously held entitled to
compliance orders - Applications adjourned to allow voluntary compliance :-Continued noncomJ?liance - Whether purported variation of contract effective
to circumvent decision - Processing workers.
Penalty - Principles - Penalty proceedings previously withdrawn . Contended breach of obligations - Whether accord and satisfaction of claims
when proceedings withdrawn - Whether new filing permissible - Payment to
Crown when matters of public policy involved.
Individual employment contract_: Terms - Variation - Threat of unlawjitl
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The plaintiffs _(eight workers and ~eir unio!1), a~eged that tht? defendants
(Talley Fishenes Ltd: "TFL" and 1ts managmg director) were m breach of
obligations previously expounded by the fall Court (see [1992] 1 ERNZ
756). These breaches related to deduction o;E union !ee_s, union meeting~ and
lists of names and addresses of employees. The plamtiffs sought compliance
orders and penalties in respect of these contended breaches. The penalty
applications had been withdrawn during tb.e full Court hearing. The full
COurt had held that the plaintiffs were entitled to compliance orders but
that the applications would be adjourned to allow voluntary compliance.
The plaintiffs also alleged that a "variation" of employees' individual
contracts was:
(a) invalid as without consideration being provided for the variation; or
(b) procured by harsh and oppressive conduct (s 57 EC Act).
tlie plaintiffs sought to have the variations set aside accordmgly.
The plaintiffs also applied to have the proceedings treated as a class
action. This was opposed by the defendants.
_
The defendant company had paid its employees a 2 percent wage mcrease,
apparently to avoid threatened strike ~ction. 1:he. company_ subsequently
sought to have the plaintiff employees sign a vanation to their contracts of
employment. That variation was in the form of a doc~ent expre~s~ to be
a record of a previous agreement between the parties. 1Jie vanation was
signed by four plaintiffs under threat of loss of the wag~ mcrease they ?-ad
received some tllle earlier, and reversion to the rate provided by the exprr~d
award. The other plaintiffs did not sign the ''variation" and had their
remuneration reduced accordingly.
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TFL alleged that the ''variation" relieved it of the obligations set out in
the full Court's judgment. The defendants also claimed that the plaintiffs
were unable to revive the penalty claims as they were previously the subject
of accord and satisfaction.
·
Held, (1) s 57 EC Act contains an absolute bar to making a representation
order in relation to an application under that section. It was incon".enient to
have one set of parties to one application and another to the remaining
proceedings. In any event, there were at least three different classes of
persons all having differing interests in the subject matter of the litigation. It
would be wrong to allow one or two groups to represent all three and it was
impossible from the evidence to identify all the persons who had the same
interest in the litigation as the named plaintiffs. Representation order
declined. The case was not therefore a class action.
(2) The Court's only function under the leave reserved in respect of
compliance orders was to consider matters since the delivery of the full
.Court's judgment. It was not o:pen to the parties to relitigate matters there
determined. The supposed ''variation" was a matter arising before the issue
of the full Court's judgment. However, if it was open to the Court to make a
finding, it would have found that no variation was agreed as alleged by the
defendants. The later purported written variation would, if valid, only have
been effective for the future.
(3) Promises extracted by threats of violence or other unlawful action are
equivalent to extortion and so could not provide the basis of consideration
sufficient in law to convert the promises mto a contractual obligation. The
Award terms were varied upwards in April 1991 and could not be varied
downwards by the unilateral act of the defendants in August 1991. The
purported variation to the contracts was invalid as there was no valid
consideration given by the defendants for the variation. There was therefore
nothing to prevent the Court issuing comyliance orders.
(4) It was appropriate to issue compliance orders requiring deduction of
union fees, paid union meetings and access to the premises to interview
workers and provision of lists of workers. The defendants in this case could
not be trusted to comply by themselves. They had shown a propensity for
mocking the Court's determinations. Their conduct under the compliance
orders required supervision from the Court. Compliance order proceedings
adjourned to fixed date.
(5) There was no accord and satisfaction in relation to the previously
withdrawn penalty claims when the claims were withdrawn. As there was no
contract to discharge the defendants from penalty claims, the plaintiff union
had an absolute right under s 201 LR Act preserved by the EC Act to bring
the penalty actions.
(6) It was quite clear that the breaches had taken place, were committed
deliberately, and would almost certainly have been committed in the absence
of advice allegedly received that the action was lawful Penalties imposed as
follows:
(a) $750 penalty imposed against TFL in respect of breaches of each
award's union meetings clause;
(b) $2,000 (maximum) penalty imposed against TFL in respect of
breaches of each award's the serious breaches of the deduction and
remission of union fees clauses;
(c) $200 against the first defendant (who was the prime mover behind
and the author of the breaches and acted at all times knowing that
what he was doing was wrong) in respect of each of the four
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established breache~ for instigatitig. or aiding and abetting those
breaches. All penalties were to be paid to the Crown because serious
matters of public policy were involved in the breaches.
(7) Alternatively, if there was consideration for the variation the
variation was signed by those plaintiffs who did sign under threat of unlawful
reduction of, their weekly income by a small sum of money. The Court
cannot countenance extortion even on a small scale. It was therefore
necessary to consider whether the grounds for setting aside the variations
under s 57 EC Act were satisfied.
(8) Con~uct that is ~rsh and oppressive is no more and no less than a
~anifestat10n of the mhumanity of man to man. All surrounding
crrcu_mstan~s are to be taken into account (s 57(5) EC Act). What is to be
considered 1S how far the aggregate of all that was said and done amounted
to behaviour which crushed the employees' will to resist.
(9) The de_fendant's conduct was harsh and oppressive because of the
employee's ID1Splaced dependance upon TFL and their trust in the :first
defendant enhanced by his "LV Martin guarantee". Added to that were the
employees' natural feelings of subservfonce, dependence, impotence to
~uence their own _destiny, and inferiority generally in the presence of the
first defendant who_ m _the_ employees' ey~s was important_ and powerful (and
the source of therr livelihood). The firi;t defendant did not display the
strength of character needed to resist the temptation to take advantage of
employees who were unable and unaided to look after their own interests.
The element of ".ictimisation, absent from the Alliance case (below) was
pre~e~t here. This conduct induced the four plaintiffs who signed the
vanation to do so against their will and to surrender rights they considered
to be of value to them.
(10) The variation was ~rsh and oppressive also when the content of the
vaned contract was considered. The defendants set out to deprive the
employees of the freedom of association with the union guaranteed to them
under the EC Act and the New Zealand Bill of Rights Act 1990. The
defendants had no right to deprive the employees of this freedom; in doing
so they act~d towards the employees in a harsh manner and with oppressive
and tyranmcal arrogance.
(11) I~ was appropriate (if necessary: sc:e (3) above) for the variations to
be set a~id~ under s 57 (4) EC _Act. Order made accordingly in respect of the
four plaintiff employees who signed the vaiiation.
Obiter, when counsel or advocates give undertakings to the Court that their

~lient ~do

or refrain from a particular act, they should take some interest
m ensunng that that undertaking is compli1~d with. If it is not complied with,
they s_hould proffe~ to the_ Court an account of steps taken towards guiding
the client to compliance with the undertaking.
Comp!ia~ce

orders issuetj., penazties imposed against both defendants.
Vanatwns to contracts (if othe!Wzse effective) set asUle pursuant to s 57 EC
Act.
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GM Pollak counsel for plaintiffs
CH Toogood counsel for defendants (Talleys Fisheries Ltd, second
defendant)
GODDARD CJ:
Introduction
This is going to be a long judgment. In the course of it I will be dealing
with three separate cases. One of them is a sequel to an earlier judgment
given by the full Court of the Labour Court: United Food & Chemical
Workers Union of NZ v Talley [1992] 1 ERNZ 756. It, in turn, dealt with
three separate cases. Another is· an application under s 57 Employment
Contra~ Act 1991 to set aside variations of employment contracts taking
place smce that judgment. Such applications are always difficult. The issues
are many and some of them are complex. The parties have put forward
matters of intricate detail. I cannot prevent the length of this judgment; but
I can ease the weary reader's burden by dividing it into fairly short sections
expressed in simple language, and this I now set out to do.
The Parties
The second defendant, Talleys Fisheries Limited (TFL), carries on in a
substantial way the businesses of fish processing and food preserving. It
employs hundreds of workers in a number of plants in the northern part of
the South Island. For the first part of 1991 they were bound by one or other
of two awards - the New Zealand (except Westland and Otago and
Southland) Food Preserving Factory Employees Award registered by the
Arbitration Commission on 2 April 1990 as Document 674 (the 1990 food
preserving award) and the Taranaki, Wellington, Marlborough, Nelson,
Westland and Canterbury Fish Processing Employees Award registered by
the Arbitration Commission on 31 July 1990 as Document 222 (the 1990
fish processing award). The 1990 food preserving award had a term or
currency which expired on 20 March 1991. The 1990 fish processing award
had a term or currency which expired on 30 April 1991. TFL was an original
party to both awards, and took an active part in their negotiation. This
reflects the fact that it is a major figure in the two industries and a big
employer of labour in the South Island.
The first defendant is a joint managing director of TFL. The other joint
managing director is his brother, Mr Peter Talley.
This brings me to the plaintiffs. The first-named plaintiff is the United
Food and Chemical Workers Union of New Zealand (the union). It too is
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an original party to each of the two awards. Under the Labour Relations
Act 1987 it had the right to police and enforce those awards. The remaining
plaintiffs are all members of the union andl were at relevant times employees
of TFL in various locations and in diver:; capacities. They can be divided
into two categories. The first consists of Mr DJ McKeown and Mr G Paton.
They were plaintiffs from the start. The second category consists of the
remaining six plaintiffs named above. The:y were added as plaintiffs at the
hearing on Mr Pollak's application to which Mr Toogood said that he had
no objection.
What Tb.is Case is About
The two awards contained relatively standard union-related provisions.
They contemplated that, on the whole, union membership would be
mandatory for employees of employers bound by the awards, that those
employers would collect union subscriptions for the union by regular
deduction from workers' wages and periodic accounting to the union, that
union officials would have access to the employers' premises for certain
defined purposes and that employees would be entitled to attend union
meetings in their working hours without loss of pay. In anticipation of a
different regime, TFL ceased to observe tb.ese provisions as soon as it felt
that it could do so with impunity. In the case of obligations under the 1990
food preserving award it ceased to comply on the date of expiry of the
turrency of that award, 20 March 1991. It was not entitled to do so. In the
case of the fish processing award it did not wait for expiry but ceased to
comply, at the latest, eight days beforehand, on 22 April. Again it was not
entitled to do this. As it turned out, the Employment Contracts Act 1991
preserved all these· obligations until varied, but TFL remained unmoved in
its stance. Later it arranged a variation of its contracts with most of its staff
which was designed to remove those prior obligations. In these proceedings
the plaintiffs seek to enforce those obligations against TFL and to set aside
the variation of the contracts.
Class Action Suggested
I have dealt with the named parties, but that is not the whole story. The
proceedings before the full Court of the Labour Court were brought in the
names of the plaintiff union and two employees of the second defendant,
Messrs Paton and McKeown. As the judgment records at p 794, the Court
was asked to treat the case as a class action on behalf of the workers
em.{lloyed by the second defendant under individual employment contracts
denved from the two awards other than those who had resigned their
membership of the union. The full Court said:
tr1~ated as a class action and that Messrs
McKeown and Paton be treated as representativ1~ respectively of the workers employed
by the second defendant under individual employment contracts derived from,
respectively, the Fish Processing Award and th~ Food Preserving Award other than
those who have resigned their membership of the union. Whatever may be thought of
the ability of the Employment Tribunal to entertain a class action, so far as the Court
is concerned it has done so in the past (NZ Assn of Inspectors of Schools and
Education Officers v Minister of Education. [1990] 2 NZILR 962) and as to the future
it would be sensible to continue to recognise the inconvenience of a multiplicity of
plaintiffs or for that matter defendants all hm,ing the same interest in the subject
matter of the proceeding. Even more inconvenient would be the rash of litigation
necessary if each plaintiff had to bring a separate action or if a plaintiff had to bring a

Mr Pollak has in effect asked that the case be
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series of actions against a large number of defendants. When it is a matter of a class or
representative action being brought on behalf of plaintiffs, there are obvious
advantages in having a small number of plaintiffs representing all others. But it must
also be remembered that no person may be made a plaintiff against his or her will.
Such a person must always be cited as a defendant or left out altogether. It seems to
us to be a relatively simple matter for the nominal plaintiff to obtain, if not before
filing the proceedings, at any rate before their hearing, the consent in writing of all
other persons who are to be regarded as plaintiffs to being so treated by the Court. In
the present case there has been ample time for this to be achieved between the date of
the filing of the proceedings in the last week of June and their hearing a month later.
Now that so many other aspects of the case stand adjourned, we propose that the
plaintiffs should be, during the adjournment, allowed a further opportunity in which to
put forward authorities from workers of whom Messrs McKeown and Paton are said to
be representative. But if none are produced, we would tie inclined to confine the
orders that we make in this case to the plaintiffs named.
,•.

No consents in writing were filed down to the date of the hearing before
me but Mr Pollak called, in addition to Messrs Paton and McKeown, seven
workers of whom all but one indicated a desire to be joined as plaintiffs.
They were added as plaintiffs at the hearing, as I have said. The full Court in
Adams v Alliance Textiles (NZ) Ltd [1992] 1 ERNZ 982, in similar
circumstances, also allowed to be joined as plaintiffs persons who, in
evidence, expressed a wish to that effect. There was no objection to that
course from Mr Toogood. There was, however, a strong objection to the
further suggestion made by Mr Pollak that the named plaintiffs and those
who expressed a wish to join them should be treated as representing all
employees for the purposes of the proceedings. Mr Toogood resisted with
particular vigour the concept of a class action for the purposes of the
application under s 57.
The Rules for Class Actiollll.s
The topic of representative or class actions has come before the Court
not only m this case but also in two other cases decided by a full Court,
Alliance Textiles (NZ) Ltd (supra), and Northern Local Government Officers
Union Inc v Auckland City [1992] 1 ERNZ 1109. As a result of what was said
in those cases and as a result of the provisions of the Employment Contracts
Act 1991, the following observations relating to such actions can be made:
1. It is the responsibility of the parties to employment contracts and of
individuals bound by them to enforce their rights under them: s 43(d).
They should not rely on any other person or body to do this for
them, but can do so in person or through representatives.
2. Under s 59(3) Employment Contracts Act 1991 any person purporting
to represent any employee or employer in the Tribunal or the Court
must establish that person's authority for that representation.
3. Under s 57(3) the Court may exercise the powers contained in
subss (4) and (5) of that section "only on the application of a party to
the contract and not of its own motion". This seems at first a narrow
provision intended to prohibit the Court from acting of its own
motion but that cannot be so for this result is already produced 'by
s 57(1). The Court would not in any case that I can imagme act of its
own motion even without the limitations inherent in s 57 (1 ). Careful
attention needs therefore to be paid to the opening words of the
passage just quoted and in particular to the emphatic word "only''.
The Court can act only on the application of a party to the contract.

3ERNZ
4.

United Food Workers v Talley

429

Also of importance are the provisions of s 123 Employment Contracts
Act 1991 authorising the Court to order any person to be represented
in proceedings before it and declarlng that any person represented
pursuant to an order made by the Court is deemed to be a party to
the proceedings.
5. The well-settled rule that no person may be made a plaintiff or an
applicant against his will usually prevails over these provisions.
Persons who refuse to be joined an applicants or plaintiffs can be
named as respondents or defendants and should, in general, be so
named if they are likely to be affected by the outcome.
6. However, where a large class of persons is involved the Court may, in
an appropriate case, order one or . a small number of th~m. to
represent or be treated as representmg the whole class. This IS a
particularly useful technique where it is not practicable to ascertain
the views of the class as a whole. Hy a class of persons is meant a
group, all the individual members of which are in the same lega].
position.
As I understand the position, the application for a representation order
was made to me on a rather different basis to that suggested to the full
Court. It had before it a proposition that members who had signed and ~ad
not withdrawn union fee deduction authorities should be treated as haVIng
authorised these proceedings. In the hearing before me, the suggestion was
that the representation order should extend to all members whose
employment commenced prior to 15 May 1991, whether regarded as having
authorised their representation before the Court by the plaintiffs or not.
Where a class action is in issue its essence is that one member or a small
number of members of a usually large class is or are treatedl as representing
all other members of that class for the purpose of ensuring that the Court's
judgment will be binding as res judicata against and in favour of all the
members of the class and against and in favour of the opposit~ party to the
proceedings in relation to every member of the class. This manner of
proceeding contemplates not only situations in which the member who is the
nominal plaintiff has the consent of every other member of the class but also
situations in which, because of the size of tb.e class or for other reasons, no
such consent has been obtained.
Persons represented in a class action become parties by virtue of an ord~r
of the Court. In general such orders should be sought at an early stage m
the proceedings so that it is clear to the Court and to the opposite party
whether the proceeding is brought on behalf of (or against) one or two
persons or on behalf of or against a multitude of persons. This knowledge
may have an impact on the conduct of the case, including the scope of any
injunction or compliance order and the obligations upon disclosure of
documents~ Very exceptionally, however, there may be reasons for
postponing the application until the substantive hearing. If that is done, a
person claiming to represent others without their consent should not assert
such representation in the statement of claim but can only allege an
intention to seek an order from the Court 1to permit such representation. It
is then for the Court. to decide whether it will exercise its discretionary
power to make that order.
In certain cases it will not. These are cases the outcome of yvhich can be
said to be personal or individual in nature as opposed to common or
collective. Such cases depend on considerations personal and peculiar to
each plaintiff or defendant.

430

Employment Court

[1992]

Where, however, the question before the Court concerns the meaning of
one_ of many identica~ individual employment contracts, or whether
parucular conduct constitutes a breach of such contracts, and the remedies
sought are either declaratory or for a compliance order or for a permanent
injunction, then it would seem quite wrong that the Court should, by
refusing to treat the action as representative, allow the same issue to be
litigate~ over ~d over again with the same or different defences to it being
successively raised by the same defendant. That would be a most inefficient
method of administering justice. In such and sintilar cases the Court would
be justified in making an order under s 123 notwithstanding that the
proposed representative did not have the consent of every member of the
class to be represented. Sometimes the representative will be a defendant
nominated as such by the plaintiff.
_A practice similar to that which I have outlined appears to operate in the
High Court (and therefore would apply to some but not all proceedings of
this Court until such··time as different rules of Court are made by it). Rule
78 of the High Court Rules 1985 provides as follows:
78. Persons having same interest-Where 2 or more persons have the same interest

in the subject-matter of a proceeding, one or more of them may, with the consent of
~he ot~er or others, or by direction of the Court on the application of any party or
mtendmg party to the proceeding, sue or be sued in such proceeding on behalf of _or
for the benefit of all persons so interested.
(Emphasis added.)
The commentary to that rule appearing in McGechan on Procedure
Wellington, Brooker & Friend Ltd, 1988 refers to the English case of
Prudef1:tial Assurance Co Ltd v Newman Industries [1979] 3 All ER 507 where
there is ~ very h~lpful d~scussion of the principles on which the High Court
acts. It is not without mterest that among the authorities cited in which
representation orders had in earlier years been in issue is the famous case of
Taff Vale Railway Co v Amalgamated Society of Railway Servants [1901] AC
426 and !ilso Temperton v Russell f1893] 1 QB 715, both cases involving
trade ll:ruons or their members. fhe passage in rule 78 which I have
emphasised contemplates the making of an order in the absence of the
consent of those to be represented.
·
The Rules Applied: Class Action Refused
In the present case s 57 contains an absolute bar to. making a
representation o~der in relation to the application under that section.
~ecause !hat application was heard together with other proceedings, it seems
mconve~e~t to have ~me set of parties to that application and another to
the remammg proceedings. Moreover, Mr Pollak has not identified a class of
persons having the same legal interest: some members of the union
employed by TFL have been persuaded to agree to a variation of their
employment contracts while others have not, and of those who have signed
some now approach the Court for relief while others are seemingly content
~th or resigned to the situation produced. There are therefore at least three
different classes of persons all having differing interests in the subject-matter
of the litigation. It would be wrong to allow members of one or even two
~lass~s to represent all three and it is imposssible from the evidence to
identify all the persons who have the same interest in the litigation as the
named plaintiffs.
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Most important, however, is the fact that only a handful of employees
!J.ave come forw1l!d since the full Court's judgment. It seems reasonable to
~er that the uruon has made strenuow; efforts in the meantime to muster
1ts memb~rs' support for the original plaintiffs. It has had a more ample
opporturuty than did the ~on in the Auck!and City case (supra) which
produced some 1,000 authont1es between hearmgs. Even accepting that TFL
governs a ~or~ far-flung empire than does the Auckland City Council and
that the uruon s efforts w?u.ld have met with a degree of obstruction from
TFL, I_ cannot hel.P not1cmg the apparent lack of enthusiasm of the
genera~ty of ~e uruon's membership for the proceedings before the Court.
There is no evidence of any attempt made to ascertain their views or even of
any assessment of the practicalities of such an inquiry. Of the eight
summc_med to appear, two refused to have anything to do with the case; one,
followmg pressure from the defendants, by not responding to the summons
at all, ~nd the other by declaring, seemingly of his own free will, that he did
not wish to be affected by the Cou:rt's decision. This is evidence of
significant lack of unanimity among th.e employees and that is a factor
although not a decisive one, to which i:he Court should pay heed when ~
representation order under s 123 is suggested.
For all these reasons I do not believe fuat even now the conditions for
the _making of a representation order have been established. I therefore
decline to make such an order. The result is that this case is not a class
action.
General BackgroWld
. In the_ early ~o~ths .o~ _1991 TFL, along with other employers, was
mvolved m negotiat10ns lllltiated by the plaintiff union for the renewal of
the two awards. On 1 March 1991 · 1FL issued a notice addressed to all
employees to be wary of the union. In part this notice said:
At $4.10 union fee per week for every employee the NZ Food Processors & Chemical

Union is about the most expensive in New Zealand. No wonder because they own
hotels in Wellington and the General Secretary travels overseas numerous
tlilles each year. He has not visited this site for over 8 years.
All Unio~ ar~ right now ~tte~pting to force agreements for as long as possible and
keep therr umon fees flowmg m. The reason is the Employment Contract Bill is not
enforceable until the expiry of the present award.
In the interim Talley's have agreed to pay a 2.5% increase (the average) on present
,
rates from 20.3.91.
Our dispute with the Union is not about wage percentage increases, we have already
agreed - but about the right for us to continue to be forced to deduct $4.10 union
fees from every employee after 1 May 1991.
Please resist any attempt at industrial action th1~y may suggest as appropriate.
~umerous

It is probably fair to record that the observation about the ownership of
numerous hotels and frequent overseas travel was hotly denied. For the
purposes of_ the substance of_ this judgment, however, it is more important to
draw attention to the promised mcrease of 2.5 percent without conditions
attached and ~o the stan~ tow~rds t~e u:a.ion displayed. In evidence the first
defendant clallled that his hostile attitude to the union was solely a reaction
to a thr~at ?f a stoppage made in mid-April but it is quite plain that this
eX£lanati~n.1S untrue or, at best, a half-truth, and I reject it. It is not the
attitude m itself that matters, but its origin as represented to the Court in
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evidence. The attitude is relevant only to the credibility of that evidence.
Although this letter was addressed to all employees, it is possible but on
balance unlikely that it was distributed only to employees under the 1990
food preserving award. The promise of a 2.5 percent increase with effect
from 20 March 1991 was repeated by TFL to all food preserving employees
on 12 April 1991 when TFL was anxious to avert a possible stoppage
foreshadowed that day for 18 April.
On 22 April 1991 negotiators appointed by the parties to one or both of
the two awards met in Wellington for the purpose of constituting or
resuming a conciliation council but TFL objected to this happening unless
its name was first removed from the dispute of interest, for it was not
prepared on any terms to agree to either award being renewed for a further
year after the expiry of its currency. Obviously, TFL hoped that the
Employment Contracts Bill, when introduced and enacted, would have the
effect of cancelling expired awards including therefore all union-related
provisions. The other employers in the industry were, however, prepared to
proceed to finality and so was the union. The impasse caused by the position
taken by TFL was unblocked by means of an agreement that the
replacement awards to come into existence following the signature of terms
of settlement would exclude 1FL and apply only to employers other than
TFL.
In the result, the 1991 New Zealand (except Westland and Otago and
Southland) Food Preserving Factory Employees Award registered by 'the
Arbitration Commission as Document 674 on 16 July 1991 (unlike its
predecessor) did not name TFL as an original party and expressly provided
m clause 29 headed "Application of Award" that nothing in it should apply
to the employees of named employers including TFL. Similarly, the 1991
Taranaki, Wellington, Marlborough, Nelson, Westland and Canterbury Fish
Processing Employees Award registered by the Arbitration Commission on
2 July 1991 as Document 222 excluded TFL from the list of original parties
and expressly provided in clause 2 headed "Application of Award'' that
nothing in the award should apply to "Talleys Fisheries and its divisions or
to its employees." I do not wish to prolong this judgment by discussing the
difference in effect between a notice of separate negotiations under s 135
and an intimation under s 152 Labour Relations Act 1987. In the case of theformer, the express provisions of the two awards could have rescued TFL
from the consequences of s 160 Labour Relations Act 1987 (as to
subsquent parties) but not in the case of the latter unless one of the
conditions in s 160(4) was satisfied. It is debatable whether any ever was.
Nor could anything short of an Act of Parliament have exempted TFL from
compliance with the two 1990 awards while they remained in force.
It remains to define the extent of that period. The 1991 food preserving
award was expressed to be deemed to come into force on 10 May 1991, but
did not apply to TFL, while the 1991 fish processing award was expressed to
have come into force at the beginning of May 1991 as to rates of wages and
on the day of its date, 2 July 1991, in all other respects. However, neither
1991 document was registered until July and neither was in force as against
1FL on 15 May 1991 when the 1990 documents were cancelled by the
operation of the Employment Contracts Act 1991. Down to the end of the
previous day the two 1990 awards continued to apply and to bind TFL.
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The Motueka Meeting
Apparently the resolution of the dispute of interest in these two
industries, so far as the exclusion of TFL was concerned at any rate, but I
think in other respects as well, took place on 22 April 1991. Mr Michael
Talley returned from Wellington and addrr~sed a hastily summoned meeting
of all employees working on the day shift at Motueka. He said that he later
arranged for other managers to address meetings of employees at other
plants except Takaka within the next few clays, but with one exception there
was no evidence of what was said at other locations. He made no attempt to
speak to the night shift.
·
At his meeting Mr Talley confirmed _the wage increase notifi~ on
1 March although by the time of the meetmg reduced from the previously
promised 2.5 percent to 2 percent. He further announced that there would
be no future deduction of union fees by TFL. He interpreted the result of
the proceedings of the negotiators into a statement that the union had
exempted TFL from the 1991 award with the result, he said, that TFL would
from that day on have no further involv:ement with the union, that th~re
would be no paid stopwork meetings, no 1ight of entry on the part .of umon
officials, and that no fists of employees would be provided to the umon.
Mr Talley said that his announcement to staff was accepted and agreed to
by them and Mr Toogood categorised this as a variation of the C?n.tract of
employment as from 15 May 1991. I do not accept that any vanat1on was
effected on 22 April 1991. What ha1ppened that day was that an
announcement was made about TFL's intentions for the future against the
backdrop of failed negotiations and a previous but ~ecent strike threat. !he
purpose of the announcement was to avert a strike, not to renegotiate
contracts.
Mr Talley was able to offer no other basis for his conclusion that his
announcement had been agreed to than that .no employee came t<;> him
immediately afterwards to complain about or object to what he had said and
that some had greeted with acclamation llris announcement 1h2:t no further
union fee deductions would be made. Other witnesses were less nnpressed by
such acclamation as there was, descn'bed it as largely sarcastic and claimed
to have detected an equal quantity of de:rision in the workers' response to
the announcement.
I think that there are numerous indications in the evidence that Mr Talley
was not justified in inferring and did not infer that he had put a proposal to
the workforce which it accepted, thereby varying the contracts .of
employment. The first indication is that the only other manager to filVe
evidence was not under the impression that he was to seek the assent of the
workers to a variation but rather that he was to make an announcement to
them of what the company had decided to do. So far as he was concerned,
there was no question of any debate or negotiation about the matter and
none took place. The second indication i:; that Mr Talley had no means of
knowing how many workers were in agreement ~nd_ h?w . ma~y in
disagreement with what he said he had proposed. The third md1cauon is that
long afterwards, in fact in August, his brother and joint managing ru:ector
said in a media release that 1FL intendrw to make the non-deduction of
union fees a condition of the employment offer to its workers. '!his suggests
that to his knowledge it had not previously don~ so. Mi: Michael Tall~y
indicated a similar intention to Mr Croft, the umon official, on 24 April,
thus demonstrating that until then no such con~tion had beell: introduced.
Mr Croft's evidence to this effect was not contradicted nor was 1t challenged
in cross-examination.
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There was a hearing before the full Court of the Labour Court on 30 and
31 July and 1August1991 at which it would have been relevant to plead the
agreeffi:en~ if_ it had taken place. It was not pleaded. I note that the full
Court m its judgment made no finding that such an agreement existed nor
~at any variation of the individual employment contracts had taken place
~mce the Emplo~ent ~~tracts Act ~991 came into force. On the contrary,
It he~d t?~t certain provlSlons of exprred awards continued to form part of
the mdlVldual employment contracts of individual employees formerly
coyered by the two awards. It is clear that the full Court did not accept any
evidence that was tendered to it that a variation had taken place. It IS true
that the first defendant referred ~· evidence to the Motueka meeting and
that Mr Toogood made some passmg reference to the possibility that some
~mpl?yees whom he was unable to identify might have formed new
mdividual employment contracts (the thirteenth of fourteen headings in his
outline of submissions to the full Court) but the first defendant also said,
and the defendants pleaded, that TFL had ceased to account for union fee
deductions and to comply with other requirements of the awards not because
of a_ variation in indi~dual employment contracts but because of advice
re~1ved from the Wellington Employers Association that it could so act. In
fan;ness to the Welling_ton Employers Association I should say that I do not
believe that TFL received the advice referred to- the most charitable view
would be that the first defendant misundersto~d such advice as he did
receive, but_ that is a most indulgent view indeed for the first defendant is an
able, expenenced, and astute businessman who is most unlikely to have
misunderstood advice even of a quite complex nature.
It is significant that while the two awards were in force (whether current
or not) it ~as not open to TFL to vary the terms of employment of any
employee m a manner inconsistent with the award: CMI Screws and
Fasteners Ltd v NZ Amalgamated Engineering etc IUOW [19901 2 NZILR
4~3. An. agreement to stop deducting union subscriptions would have been
directly m breach of an award provision.
Ano~er point is that TFL did not wait for the alleged agreement which it
later clrumed had taken place on 22 AJ?ril 1991. It stopped deducting union
fees on 21 March_ 1991, the day followmg the expiry of the currency of the
1990 food preserving award. It also stopped on that day remitting union fees
to the union, including deductions which had already been made. In respect
of emplo)'.ees covered. b~ the fish processing award, TFL ceased deducting
them, by 1ts own admISs1on, before 22 April 1991, at least in the Blenheim
plant.
The Full Court's Judgment
During the period of the award negotiations and thereafter, generally
from February 1991, TFL refused requests.for union meetings authorised by
the award and by s 57 Labour Relations Act 1987, refused or failed to
forward names and addresses of employees covered by one of the awards to
the u~on and (from later dates) refused when requested to resume fee
deducuons or to account for deductions already made.
These and similar events were the subject of the proceedings heard by the
full Court of the Labour Court exercising its own powers and under special
transition~! provisions of the Employment Contracts Act 1991, the powers
of both this Court and rhe Employment Tribunal.
~e full Court dealt with tlrree applications brought by the plaintiffs
agamst the two defendants. One of the applications was dismissed but some
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of the matters before the Court in the two remaining applications were not
fully disposed of and leave to apply furtib.er was reserved with a direction
that any questions so raised would be dealt with by a Judge alo~e. The
plaintiffs liave applied pursuant to leave so reserved for the formula.t1on and
ISsue of certain compliance orders to which the full Court held that they
were entitled.
Tuey have also commenced fresh proceedings against the defendants f<:>r
the setting aside under s 57 Emp~oyme~Lt Contr_acts Act 1991 of certam
contracts said to have been entered mto srnce the Judgment of the full Court
between the second defendant and many of its employees. I will come to
that aspect of the case presently. In addition, ~e plaintiffs se~k, by Jl!.eans of
amended statements of claim to revive claimS for penaltles which had
formed part of the earlier proceedings before the full Court of t~e Labo1;1f
Court and which were withdrawn on the third day of the heanng. I will
begin by outlining what the full Court dec:ided.
Tue proceedings dealt with by the Labour Court included_ so_m~ impo~t
questions arising out of allegations that the defen~ts had_ m~Imldated_ th_err
employees from giving evidence in the case or taking p~t m it_ and claimmg
an intention to punish any employees after they had given e~de~ce. Th~se
allegations were not made out _and this led to one of the applicat10ns bemg
dismissed entirely and another m part.
However, the plaintiffs were successful in establishing their right to orders
of compliance by TFL with the obligations contained in the tw? myar~. and
requiring to be performed by it down to 14 May 1991 and with md1Vldual
employment contracts based on those awards and requiring to be performed
by 1t after that date.
Tue full Court of the Labour Court ([1992] 1 ERNZ 756) held tha~ the
plaintiffs had established clear entitlements to the remedy of compliance
order. It found that all the plaintiffs hacl suffered prejudice as a result of
non-compliance by TFL.
Tue full Court concluded:
(a) As to deduction of fees (p 792):
The conditions for the making of compliance' orders exists but so far as th~ nondeduction of fees is concerned we have been assured by counsel that the details can
be worked out and that no ~rder is necessary apart from a declaration, which has
already been made, of the legal position. To 1~nsure, however, that compµance talces
place, we intend that the case be adjourned without a compliance order bemg made to
enable the Court to supervise compliance. But we are taking this course only because
of the firm assurance that the Court has been given by senior and responsible counsel
and, of course, the plaintiffs have the right of recourse to the Court should there be
any lapse.

(b) As to union meetings (p 792):
We propose to take the same course in respect of the meetings, if any, t~ which
workers at the various locations may still be mtitled and as to the access which was
sought under the Labour Relations Act 1987 but denied. The award provisions_ must
be taken to be shorthand for the requirement contained until 15 May 1991 In the
legislation (but not now) that the employer should allow every union member
employed by that employer to attend at least two paid union meetings in e~ch calendar
year. To the extent that prior to 15 May 1991 the ~econd d~fendan~ failed to allow
every one of its employees to attend at least one umon meetmg dunng the calendar
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year which began on 1 January, then the second defendant is obliged to rectify that
non-observance or non-compliance; but the plaintiff union must co-operate as well and
should be required to give prompt notice of the date of the meeting following, for
convenience, the procedure contained in subss (2)-(5) of s 57 Labour Relations Act
1987 or a similar reasonable procedure. The evidence does not enable us to make final
findings because the position varies from worksite to worksite and as between shifts.
We reserve leave to the parties to apply for directions in case of any difficulty in the
implementation of this matter but otherwise we adjourn the case in respect of the
meetings issue as well.

(c) As to the list of names and addresses (p 793):
In respect of the list of names and addresses, we have considered very carefully the
arguments advanced. There is evidence here that some 30 or 40 of the 700 strong staff
of the second defendant have resigned or purported to resign from the union but have
been asked to reconsider. The Court is dealing in this case with the contractual rights
in particular of two of the second defendant's employees. Those rights include the right
to have sent to the UFCW a list of one of the classes of workers involved. A worker
formerly covered by the expired Food Preserving Award was not entitled to expect that
his or her union would. receive upon request a list of the names and addresses of
workers covered by that award. A worker formerly covered by the expired Fish
Processing Award, however, was so entitled and the union was fully entitled to request
and to expect to receive lists of names and addresses of workers covered by that award,
pursuant to clause ll(a)(i). That benefit continues to accrue to the individual worker
under his or her individual employment contract after 15 May 1991, and both the
worker and the union can claim compliance with that contractual provision.

(d) As to obligations after 14 May 1991 (p 793):
The applications for the period commencing 15 May are those contained in WET3/91.
As is apparent, until the two awards were cancelled by the Employment Contracts Act
at midnight on 14 May 1991, they each required the employer (for present purposes)
to deduct union fees each week from the wages of all the workers covered by the two
awards and to remit those to the plaintiff at least every month; and to allow attendance
at two paid stopwork meetings each year; and to permit union officials access to the
workplace for the purpose of interviewing any workers who were members of the
union. In addition, the Fish Processing Award required the employer to supply to the
secretary of the union upon request at quarterly or greater intervals a list of the names
and addresses of its workers covered by that award.
All these obligations continued after 14 May 1991 for those workers who remained
members of the union, and the employer has not complied with those obligations.

The "Variation" After the Judgment
None of the obligations which the full Court held still rested on TFL and
remained to be discharged by it have fu. fact been performed. The nonperformance and non-observance which compliance with the judgment of the
full Court should have cured continued, with one exception, unabated. TFL
decided, instead of complying voluntarily, that it would endeavour to
circumvent the judgment of the full Court by a device. That device was to
put pressure on its employees to agree to a statement that their individual
employment contracts had had removed from them on 22 April 1991 the
obligations which the full Court held to exist at the date of its judgment,
9 August 1991. The one exception was that union fees deducted between
15 and 22 April were belatedly accounted for to the union.
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Attempts were made in a number of respects to relitigate matters which
had been concluded by the full Court. I do not think it open to me to take
any such matters into consideration. If :they were put before the full Court
or if they could have been but were not that is, as far I am concerned, an
end of the matter. The only matters wbich it is proper for me to consider
under leave reserved are those occurring since the judgment of the full
Court was delivered.
One of the matters which TFL tried to relitigate was its claim based upon
the supposed variation on 22 April 1991 of the individual employment
contract, confirmation of which, at TFl'....'s request, most of its employees
s~gned after. the full Court's judgment for the purpose of enabling TFL to
crrcumvent it.
It is necessary to go into some detail .at this point. Some two weeks after
the judgment of the full Court TFL wrote a letter (Exhibit A) to all its
employees which was in the following ter:ms:
.
Having regard to matters raised in recent court hearings it is to the benefit of all
concerned to clarify what was agreed to at our meetings held on April 22, 1991.
My own understanding of the agreement reachi~d was:
1. Each employee employed at the time the Employment Contracts Act came into
force was to have an individual contract of employment.
2. Wages would be increased by 2 percent.
3. There would be no future deduction of i.:.nion fees by Talley's.
4. Each individual contract would otherwise have the same terms and conditions as
the existing (1990) award, however, since the Union had exempted Talley's
Fisheries Limited from the 1991 award, Talley's would have no further
involvement with the Union. This meant that in future:
(a) there would be no right of entry on the part of union officials, other than as
set out in the Employment Contracts Act;
(b) there would be no paid stopwork mef:tings;
(c) no lists of employees would be provided to the Union.
5. Employees could remain members of the Union and coul.d make union fee
payments to the Union directly if they wa11ted to.
6. The above would apply only to those employees actually employed at the date
the Employment Contracts Act came into force.
It is my understanding that the new terms were agreed as a package and that unless all
of the above terms were agreed to there would be no 2 percent wage increase.
The above is my understanding of the agreement reached. If it is also your
understanding of the agreement reached between us, please sign the bottom of this
letter where marked and return to the Personnel Officer, who will provide you with a
copy.

This request was not initially granted by all employees; TFL wrote to
Mr Paton and many other employees a further letter (Exhibit D) in the
following terms:
We note that you have rejected our company's form of individual contract as displayed
on the company notice board and discussed with the staff subsequent - copy attached.
You have chosen to have your employment terms based on the old award pending
completion of any negotiations, thereby rejectin,g our 2% wage increase and the nondeduction of union fees.
Based on the Labour Court ruling pertaining :;pecifically to you we will from today
deduct union fees and withdraw our 2% wage offer. I note the 2% wage offer on your
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last pay amounted to $734. If union fees were deducted you would also have lost
another $438. Total reduction based on last weeks pay would have been $11.72.
You may like to avoid the Court ruling and sign the enclosed form. You should note
that you can still pay union fees directly to the union if you so choose and still collect
the 2% wage increase. This is your individual choice. By not signing you stand to loose
(sic) a considerable sum of money and we though[t] it best to bring this to your
attention.

The form which was attached reads as follows:
I ·························-···· accept my terms of employment with Talley's Fisheries Ltd do not
include Talley's Fisheries Ltd deducting Union Fees from my wages nor my attending
paid Union Meetings.

As can be seen, Exhibit A, the letter addressed to all employees and
which they were asked to sign, purports to "clarify what was agreed to at our
mee1i!1gs held on April 22, 1991". The full Court was not persuaded that
anything had b7en ~greed or it would have said so. If it is open to me to
make any findmg, ~t would be that I am not satisfied that anything was
agreed at such meetings as took place, nor that meetings with all shifts at all
plan~ were held. I S!fess that my sole inquiry at this stage is to see whether
and, :if so, how the nghts sought to be enforced by means of the compliance
ord_ers ha".'e ~een modified or abrogated altogether since the full Court
delivered its Judgment. However, I can, by way of confirmation, indicate
what I make of the evidence that I heard.
In total Exluoit A contained three statements which were proved to be
false. The first I have already mentioned. It is the assertion that some
agreement was reached at meetings held on 22 April 1991. The second is
that agreement had been reached that "the above would apply only to those
employees actually employed at the date the Employment Contracts Act
came into force". If this is intended to mean that the supposed agreement
was t~ come into_ force on the date on which the Employment Contracts Act
came mt~ force,_ it seems stra~ge that 1FL, having, as it claimed, just agreed
to tha!, 1filfilediately broke its agreement by ceasing to make union fee
deduetions straight away without waiting for the Employment Contracts Act
to be passed, assented to, or to come into force. However, I do not believe
that the cited or any similar statement was made. The last false statement is
ill the second to last paragraph of the letter and is to the effect that the new
terms were agreed as a package "and that unless all of the above terms were
agreed to there would be no 2 percent wage increase". I have heard evidence
from both factory employees (including an employee called by TFL) and
managers and am quite satisfied that no condition was attached of this kind.
In fact, the announcement on 22 April differed in only a few respects
(notably the amount of the increase) Irom the announcement made in the
circular letter of 1 March 1991.
Looking at Exhibit A, however, on the basis that it was intended by TFL
and by the employee signing it to be a variation of the individual
employment contract based on the award and construing it as such, I find
that there is no provision in it waiving or abandoning any rights that may
~ave accrued to the employee prior to the date of signing of the agreement
m late August 1991. The statement that "the above would apply only to
those employees actually employed at the date the Employment Contracts
Act came into force" means that it does not apply to employees first
employed after that date but it does not also mean that it is to apply to
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existing employees as from the date of coming into force of the Employment
Contracts Act 1991. It certainly could not operate to vary rights and
obligations at any time prior to 15 May 1991 but I hold that it did not in
terms purport to operate to vary the contract except as to the future, ie from
late August 1991 onwards (if it can b1~ said to have purported to do so at
all).
Mr Pollak argued that as a variation it was ineffective because there was
n_o consideratio!l for it mo_ving :from TFL to the employee being asked to
sign.. The doctrine of_ consideration does not normalfy play a large part in
relat10n to the format10n of employment contracts because the making of an
emp~oyme!lt contract is considered to be sufficiently supported by
~ns~der~tion by reason of the exchange of mutual promises expressed and
lilplied m every employment contract. When it comes to variation of the
contract the position changes for obv.ious reasons. Before the contract is
made all the terms are at large but once it is made the terms are fixed and
can_ be ~ed only by a subsequent agreement of the parties. They cannot be
vaned ~laterally. A subsequent agret~ment of the parties may, of course,
also consist of the exchange of mutual promises (for example, longer hours
for 1.11ore _pay) and in ~u~h a situation there is no difficulty in finding
conside~a~on for the vana~10n. In other instances also, despite the fact that
the vanat10n may superficrally appear to be one-sided, tlie Court may be
able, ~01,ll the surro1!nding circumstane<is, to infer consideration (and should
do so if it can). An mcrease in remuneration may have for its consideration
a mo!e or less clearly articulated undertaking by the employee to continue
working for the employer in the meantime instead of resigning immediately
to take up better paid employment elsewhere. Or there may be an
abandonm_ent of threatened strike action. Similarly, a reduction in
remune~ation may be a r~sult of the employer agreeing in return to refrain
for a time from embarking upon retrenchment which might involve job
losses or, in a collective situation, to refrain from locking out workers for
the sake of securing their consent to the same or a greater reduction.
The ar~ent becomes more pm_verful where the supposed consideration
for the van~tion can be found_ only m a promise to refram from carrying out
a threat which the party making it could not lawfully carry out. So if what
happened. in August 199~ is that TFL threat~ned to reduce employees'
wages unilaterally by taking away the wage mcrease previously granted
uncondit:ionally or fo~ ~other co~ideration and the employees to avert this
thr~t signed a vananon of therr employment contracts, then it could
credibly ~e ar~ed that (without more) the variation would be unsupported
by consideration and thus would be a mere promise and totally
unenforceab~e. It should be apparent to everybody that promises extracted by
threats of VIOience or of other unlawful action are equivalent to extortion
and so cannot provide the basis of a consideration sufficient in law to
convert the promises into a . contractual obligation. The defendants
apparently took the position that the contracts had been varied whether the
emplo~ee sign~ or not, for in Exhibit D they said to the employees who
had failed to sign that they had "rejected our company's form of individual
contract" and thus "chosen to have your employment terms based on the old
award . . . thereby rejecting our 2 percent wage increase and the nondeduction of union fees". The assertion that by doing nothing the employees
made a ~hoice such as this is quite untenable. A similar suggestion was
firmly rejected by the House of Turds in Rigby v Ferodo Ltd f1988l ICR 29
at ~5. The award terms were varied upwards in April 1991 and could not be
vaned downwards by the unilateral act of TFL in .August 1991.
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Thls leaves the employees who signed Exhl'bit A and the second wave who
signed the form attached to Exhibit D. I begin by noting that it was perfectly
open to the parties to vary their contracts and to produce, at least for the
ruture but not necessarily so confined, some of the results desired by TFL.
All it had to do was to deal with its worKforce in a straightforward way by
disclosing to them that it proposed a variation of their contracts and what
departure from existing terms was involved. It preferred to proceed in a
devious way by representing to them that it was "clarifying'' a prior
agreement in the knowledge that no such prior agreement had been asserted
by it, let alone proved, in the hearing before the full Court. It has thus
created a smoke-screen of obscurity and has only itself to blame if the Court
now experiences difficulty in penetrating it.
Exhibit A was not put forward as a variation but as a confirmation of an
earlier variation which never took place. Employees must have been deluded
into signing it in reliance on the defendants assertion that it had. Whether
they were or not, no consideration was given to those who signed. Exhibit D,
however, describes Exhibit A as "our company's form of individual
contract". That is not what it is. It is, if anything, a variation adding to the
terms of the individual contracts. The form of acceptance operates only for
the future. It cannot, and does not attempt to, undo :findings of fact
contained or implicit in the full Court's judgment. I can find no
consideration moving from TFL for its employees' acceptance of TFL's
terms. I have taken into consideration the line of cases which suggest that
the promise to perform an existing contractual duty can amount to good
consideration but these cases do not assist me to come to a different
conclusion and no doubt that is why Mr Toogood did not rely on any of
them. It is easy enough to detect a promise to employees who signed not to
treat them as Messrs Paton and McKeown had been treated, but that is not
a good consideration in law because those two' employees have been treated
unlawfully, as the full Court found.
Formulating the Compliance Orders
The supposed variations made in August are unsupported by
consideration and have no contractual force. They do not stand in the way of
the issue of compliance orders. In any case, only four of the plaintiffs signed
the variations.
I have already mentioned the only change of circumstance that has taken
place - that deductions made down to 22 April but not beyond have, since
the judgment, been accounted· for to the plaintiff union. I take that fact into
account. I see no reason to refrain from issuing the orders in the pending
appeal to the Court of Appeal from the full Court's judgment. That appeal
can take its course. As part of it, the defendants can make a separate
application for a stay, supported by credible evidence and it can then be
considered.
In furtherance of the judgment of the full Court I now formulate
compliance orders.
There will first be a compliance order under the authority of s 207
Labour Relations Act 1987 and s 183 Employment Contracts Act 1991
requiring TFL to comply with each of the two 1990 awards by remitting to
the plaintiff union the union fees or dues which were or should have been
deducted between 22 April and 14 May 1991, both dates inclusive, from
wages of employees who were then members of the plaintiff union according
to its records as already supplied by it to TFL. The remittance is to be
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accompanied by an intelligible list reconciling the total amount of the
remittance with the employees to whom it relates, and containing sufficient
information to enable the correctness o;f the payment to be checked in
respect of each employee. This order is to be obeyed within three weeks
from the date of this judgment.
There will be a further compliance order under ss 55 and 187(6)
Employment Contracts Act 1991 requiring TFL to comply with the
individual employment contracts of its employees by remitting to the
plaintiff union the union fees which were or should have been deducted
during the period between 15 May and 9 August 1991 from the wages of
employees who were then members of the plaintiff union according to its
records and by supplying with the remittance an intelligible list reconciling
the total amount of the remittance with 1:he employees to whom it relates
and containing sufficient information to enable the correctness of the
payment to be checked in respect of each 1employee. This order as well is to
be obeyed within three weeks from the date of this judgment.
There will be a further order under s 207 Labour Relations Act 1987 and
s 183 Employment Contracts Act 1991 to be obeyed within the same
timespan requiring 1FL to comply with tlle 1990 fish processing award by
supplying to the plaintiff union a list cont:i.ining the names and addresses of
the workers who were employed by it on 14 May 1991 under that award
other than those whose resignations from the plaintiff union have been
notified to TFL by the plaintiff union subject to the following condition:
that the plaintiff union will, by the 14th d:iy after the date of this judgment,
notify TFL of all resignations from its membership since 14 May 1991 of
which it has not previously notified TFL.
There will be a further order under s 55 Employment Contracts Act 1991
to be obeyed within the same timespan requiring TFL to comply with the
individual employment contracts based on the fish processing award of
employees employed under that award prior to 15 May 1991 and continuing
in TFL's employ subsequently and under individual employment contracts
based on it to supply to the plaintiff union a list containing the names and
addresses of the workers employed by it ua.der such individual employment
contracts as at the 9th day of August 1991.
It is logical next to deal with the right of entry conferred by clause 27 of
the fish processing award and clause 25 of the food preserving award and
held by the full Court to be included in the individual employment contracts
of workers. The second defendant has expressed the extraordinary and quite
untenable view that the only workers whom the secretary or other
authorised officer of the plaintiff union may interview on the second
defendant's premises are the plaintiffs, Paton and McKeown. There is no
such limitation in either of the clauses, nor in the full Court's judgment.
Each employee, including Paton and McKeown, had the right that the
secretary or other authorised officer of the union should be able to enter at
all reasonable times upon the second defendant's premises and there
interview any workers. The phrase "any workers" means what it says. It
should be left to the workers' own discretion to decide whether they wish to
be interviewed or not. There is no restriction as was suggested to
interviewing particular workers or interviewing workers singly; that is a
matter between the union official and the workers sought to be interviewed.
So long as one worker remains whose contract has not been varied, that
worker possesses the right that the union official should be allowed entry
and to interview any workers. No reasonali>le grounds for refusing consent
have been advanced or even suggested. On one or two occasions the second
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defendant, for purposes of obstruction, has insisted on evidence that the
local union official, Mr Barry Croft, is an authorised officer of the union for
this purpose. This was not an honest objection, for Mr Croft was well known
to all senior executives of the second defendant. It was a stratagem used to
delay him and to frustrate the judgment of the Court. When written
evidence of his authority was produced, this did not result in entry being
allowed. To avoid a repetition of this performance, I propose to impose
conditions.
There will be an order under s 207 Labour Relations Act 1987 and s 183
Employment Contracts Act 1991 requiring the second defendant to permit
the secretary or other authorised officer of the union to enter at any
reasonable time on any premises on which workers are employed by the
second defendant under individual employment contracts based on the fish
processing award or the food preserving award and there to interview any
workell"S subject to the following conditions:
(a) This right may be exercised at any reasonable time and from tiine to
time.
(b) In the exercise of this right the secretary or other authorised officer
shall not interfere unreasonably with the employer's business.
(c) Before exercising the right, the secretary or other authorised officer
of the union shall give not less th:;m 48 hours' notice in writing of
intention to do so, such notice to be given to the second defendant at
the address of the plant to be visited. The notice is to specify the date
and approximate time when the right will be exercised.
(d) Neither defendant shall interfere in any way with the exercise of these
rights, either by refusing, delaying, or obstructing entry or by
frustrating access to workers in any way.
Next is the matter of paid stopwork meetings. The two award provisions
which are set out at pp 784 and 785 of the full Court's judgment, although
containing differences m wording, are intended to reflect and embody the
rights conferred by s 57 Labour Relations Act 1987. They are not intended
to confer any superior rights nor to limit those rights. That section provides
that, subject to its provisions, every employer is to allow every union
member employed by that employer to attend on ordinary pay at least two
union meetings (each of a maximum of two hours' duration) in each year
beginning on 1 January. There is no restriction in the section on the time
which must elapse between the two meetings. The right is a minimum right
and it is competent for an employer to allow more than that. The awards do
not require anything in excess of the statutory entitlement. One possibly
requires slightly less in that it provides for two hours every six months.
There was a dispute as to the meaning of this provision. The plaintiff union
claimed that it means one two-hour meeting m the first six months of the
calendar year and one in the second six months, while the second defendant
asserted that this means that there must be a period or space of six months
between the meetings. Neither restriction appears in s 57, the terms of which
governed the rights of entry when the awards were registered. The awards
cannot be construed in a manner that would cut across s 57 as contracting
out of the Labour Relations Act 1987 was prohibited. On any sensible view
of the meaning of these clauses read in the light of s 57 a right to at least
one meeting accrued on 1January1991. There have plainly been denials of
this right and I propose to issue compliance orders. In doing so I have
regard at the same tune to the circumstances that the requirement on the
second defendant under the repealed statute was and, under the individual
employment contracts based on award provisions, is to allow every union
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employed by the second defendant to attend such meetings,
employees on all shifts and not just on the day shift; if some night
shifts are no longer being operated obviously meetings of employees on
those night shifts will not need to take place or, to put it another way, the
non-existent night shift employees will obviously not attend any meetings.
I want to make clear an aspect of the full Court's judgment that the
defendants appear not to understand: that it is the right of every union
member that such meetings should take place and that they should be open
to all union members employed by the second defendant. There is no
restriction on the union members who may attend. It does not matter
whether they were employed before or after 15 May 1991, for it is a term of
TFL's contract with, for example, Mr Paton, that TFL will allow all
members to attend on pay.
There will be a compliance order under ss 55 and 187(6) Employment
Contracts Act 1991 requiring the second defendant to comply with the
provisions of the individual employment contracts of its employees who are
members of the plaintiff union by allow:ing them to attend on ordinary pay
at least two union meetings (each of a maximum of two hours' duration) in
each year computed from the first day of January 1991, subject to conditions
identical to those set out in subss (2) to (5) of s 57 Labour Relations Act
1987 being complied with and subject to the further condition that in the
case of individual employment contracts derived from the fish processing
award clause 15(t) IS complied with, and in the case of individual
employment contracts derived from the food preserving award clause 20 of
that award is complied with.
To avoid any practical difficulties concerning these meetings, I now make
it clear that the compliance order I have directed to issue is based on the
following findings of fact:
1. I accept that there is now no Blenheim night shift and that a meeting
of the day shift workers is all that is called for.
2. I reject the submission that in respect of the Amaltal wharf day shift
the fact that a meeting last took place on 14 December 1990
precluded a further meeting until 14 June 1991. It is quite clear that
the right to at least the first of two further meetings accrued on
1 January 1991.
3. I accept that there is no night shift at Westport currently employed
and therefore no night shift meeting there is called for.
4. · I do not accept that Exhibit A discharged the second defendant's
obligation to have allowed meetings prior to the dates on which
Exhibit A was signed.
5. I reject the submission that the right to be allowed to attend meetings
ceased to accrue on 14 May 1991. It ceased to accrue under s 57 of
the Act but continued to accrue under the award provisions
translated into the individual employment contracts by virtue of the
transitional provisions of the Employment Contracts Act 1991
operating in combination withs 19(4) of that Act.
6. I reject the submission that employees who attend the meetings are
not entitled to be paid for so doing or to be allowed to attend them
because they have signed Exhibit A The contracts which TFL has
with, for example, Messrs Paton and McKeown, require TFL to allow
all employees who are union members to attend the meeting on pay.
7. The first of the meetings to be so allowed is to take place in the
month of October 1992.
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The foregoing compliance orders are all directed to the second defendant,
TFL. I have dealt only with the period down to the qate of the full Court's
judgment. Non-compliance since that date needs to be the subject of
separate proceedings in the Employment Tribunal. The purpose of
compliance orders is to prevent further non-compliance. Normally when the
Court makes a compliance order, compliance takes place and the Court
never hears of the matter again. Occasionally, however, a compliance order
is disobeyed and enforcement proceedings have to be instituted by the party
who obtained the compliance order in the first place. That is an expensive
and a cumbersome process and can be rendered more so by a recalcitrant
defendant. Section 56(6) Employment Contracts Act 1991 has such people
in mind. It provides:
56. Power to order compliance--. . .
(6) Where the Court makes an order of the kind described in subsection (1) of this
section in any proceedings, it may then adjourn the proceedings, without imposing any
penalty or fine or making a final determination in the proceedings, to enable the order
of the Court to be complied with while the proceedings are adjourned.

The defendants in this case cannot be ,trusted to comply by themselves.
They have shown a propensity for mocking the Court's determinations. Their
conduct under the compliance orders made requires supervision from the
Court. The case will be adjourned to 6 November 1992 at 10 am in
Wellington at which date I expect the parties to report to the Court either
that compliance has taken place or what difficulties have been encountered.
Such further action by the Court as may be necessary to prevent further
non-compliance may also be considered provided reasonable notice has been
given to the defendants.
Claims for penalties -

Accord and Satisfaction

These were withdrawn in circumstances descnbed in the full Court's
judgment at [1992] 1 ERNZ 756, 766 as follows:
When the hearing commenced substantial penalties were being sought in W140/91 and
WETI/91. However, on the third day of the hearing, following a discussion between
counsel, the claim for penalties was withdrawn with the defendants agreeing to make
no claim for costs in respect of the inclusion of these claims. The parties are to be
congratulated on this sensible approach in a case in which a Full Court of this Court is
concerned with dealing with matters of principle. The agreement of the parties is also,
as Mr Pollak correctly observed, calculated to lead in the future to a better
environment in which effective employment relations can be achieved and maintained
between the employer, its employees and their respective representatives and such an
environment will, of course, help to "facilitate the mutual resolution by parties to
employment contracts of differences that arise between them, it being recognised that,
in many cases, such parties are the persons best placed to resolve such differences and
should be assisted to do so themselves:": s 76(b).

Section 106 Employment Contracts Act 1991 provides (as did s 301
Labour Relations Act 1987) as follows:
:1.06. Withdrawal of proceedings-Where any matter is before the Court, it may at any
time be withdrawn by the applicant or appellant.

As can be seen there is an absolute right vested in every applicant or
appellant to withdraw any matter which is before the Court. There is no
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provision for any matter so withdrawn to be reinstated. If it has not been the
subject of a final determination on tll.e merits, a matter withdrawn in its
entirety can seemingly be revived only by commencing fresh proceedings.
The plaintiff has purported to file an amended statement of claim in the
Tribunal claiming penalties.
So far as concerns causes of action existing prior to 15 May 1991 (the
date on which the Employment Contracts Act 1991 came into force) they
are preserved bys 183(1) of that Act allld the jurisdiction to deal with them
rests with this Court by virtue of s 186(2) of that Act. The Tribunal has no
jurisdiction. So far as causes of action are relied upon which arose after
14 May 1991 and those causes of action (as is the case) rely on breaches of
employment contracts and penalties for them are sought, the Employment
Tribunal has exclusive first instance jurisdiction. This Court has no such
jurisdiction except by way of s 94. The amended statement of claim is
mtituled as being "In the Wellington Employment Tribunal". No application
for amendment was made at the hearing. I do not propose to exercise the
jurisdiction of this Court in respect of an application that, on its face,
purports to be made (and, in part, correctly made) to the Tribunal. I am not
persuaded that any ground exists for transferring the action to the Court.
Application for any such transfer should be made in the first instance to the
Tribunal. The Registrar should send the papers in this case to the Secretary
of the Tribunal
This leaves the claims for penalties 1~ontained in the amended statement
of claim in the proceeding instituted in the Labour Court (W140/91). It
should be treated as a new statement of claim, for nothing in it is amended.
It is far from clear from the announcement by counsel recorded in the
full Court's judgment of the withdrawal of the penalty claims that there was,
as claimed by Mr Toogood, an accord and satisfaction in respect of these
claims - assuming, as for present purposes only I do, that a claim_ for
penalties is capable of being resolved by this means. Mr Pollak complamed
that the agreement to withdraw the penalty claims was induced by a promise
on the part of the defendants to enter :lnto meaningful discussions and that
this was a false promise which the defendants never intended to carry out
and did not carry out. The only other tangible consideration which was
received for the withdrawal of the claims was an agreement by the
defendants not to seek costs.
In the ordinary course of an application to the Court being withdrawn, I
think that the following rules should apply whenever an attempt is made to
revive the matter:
1. If the withdrawal is the result of an accord and satisfaction, more
usually these days known as a sei:tlement or compromise, it would be
an abuse of the procedure of the Court for the matter to be litigated
afresh unless the settlement is first rescinded by the mutual consent
of the parties or by the order of a Court having jurisdiction to grant
relief of that kind; in the absence of one or other of these steps all
that the disappointed party is entitled to do is to take proceedings in
a Court of competent jurisdicti.on to enforce the compromise or
settlement.
2. Where there has been no accord and satisfaction, the matter can be
commenced afresh by the filing of new proceedings, the outcome of
which will depend on the merits.
The proceedings under the Labour Relations Act 1987 being proceedings
for breach of award are governed by the principles laid down by the Court of
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Appeal in relation to award rights and obljgations in cases such as Baillie &
Co v Reese (1906) 26 NZLR 451 and Bell v Broadley Downs Ltd [1987]
NZILR 959. It seems to me that the plaintiffs are entitled to bring these
proceedings again unless there has been an accord and satisfaction. If such
took place the matter, when relaid, ought to be dismissed as being frivolous
and vexatious, either under s 293 Labour Relations Act 1987 or under the
Court's implied power to control its own procedure.
There is discussion (although in different circumstances) of the exercise of
the Court's discretion under such powers in Dawson v Mt Cook Landlines
[1991] 3 ERNZ 713, where some of the relevant authorities are collected,
and in other cases. I tum to examine whether there has been, :in this case, an
accord and satisfaction. An accord and satisfaction is a contract under which
a person who is alleged to be under some obligation or liability is discharged
from that alleged obligation or liability for some valuable consideration
which may meet, exceed, or fall short of meeting the obligation or liability
claimed to exist. The valuable consideration for the discharge can consist of
a promise to take some step: British Russian Gazette Ltd v Associated
Newspapers Ltd [1933] 2 KB 616, CA The effect of an accord and
satisfaction is to discharge the original cause of action: Morris v Baron & Co
[1918] AC 1, 35 (HL) per Lord Atkinson. In the present case the inquiry
must be into the question whether, on the facts, such a contract as I have
described was made between the parties. The passage which I have cited
from the judgment of the full Court is far from conclusive on this question;
I have referred to my notes of the announcement made to the Court by
Mr Pollak and concurred in by Mr Toogood. I have also conferred with the
two other Judges who, together with me, constituted the full Court. As a
result of these inquiries and my own recollections, I am satisfied that there
was no contract to discharge the defendants from claims for penalties for
breaches of the two awards. Indeed, Mr Pollak referred to the possibility of
the penalties being sought later in separate proceedings if the plaintiffs
sholild be dissatisfied with the defendants' response to any compliance
orders made against them. Mr Toogood took no exception to this
reservation of rights which overcomes any adverse inference that might arise
from the agreement of a party not to seek costs.
The Court must move with ·caution before acceding to a defendant's
representation that what is on its face a perfectly regular proceeding is
vexatious, for to defendants all proceedings cause vexation. It follows from
what I have said that I do not accept the proposition that this is a vexatious
proceeding. Rather, I accept Mr Pollak's submission that the same facts are
relied upon as are for other purposes legitimately before the Court and that
all. that is in issue is the possibility of different and additional sanctions
being invoked in respect of the same conduct. I find that the plaintiff union
has an absolute right under s 201 Labour Relations Act 1987 preserved by
transitional provisions of the Employment Contracts Act 1991 to bring its
action and to have it considered by the Court.
Claims for Penalties - The Merits
Turning to the merits I will deal first with the case against TFL, the
second defendant. The amended statement of claim seeks as against TFL
penalties totalling $4,000 for its breaches of clause 15 of the 1990 fish
processing award and clause 20 of the 1990 food preserving award relating to
1FL's obligation to allow employees to attend union meetings. The evidence
clearly establishes, and indeed it is admitted, that refusals took place on at
least six dates prior to 15 May 1991. These were deliberate refusals and the
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only mitigating circumstance put forward - and that was done in the
hearing before the full Court before the penalty action hacll been withdrawn
- was that the defendants were acting on advice from the Wellington
Employers Association as to the effect of being cited out from the 1991
awards. I think that the kindest thing that I can say about this pretext is that
it does not amount to a mitigating circumstance. The plaintiffs have acted
with moderation in not treating each refusal as a separate breach but in
approaching the matter globally as one breach under each award. It is quite
clear and beyond reasonable doubt - and, indeed, as I have said, adilltted
- that these breaches took place, thev were committed dehoerately, and
would almost certainly have been committed even if the incorrect advice had
not been received assuming for the moment an acceptance of the evidence
that it was.
As I have earlier said 1FL was an original party to the award and cannot
plead even in mitigation that it was ignorant of its contents. I impose a
penalty of $750 in respect of the breach of each award.
The plaintiffs next seek two penalties of $2,000 each against TFL for
breaches of tb.e two awards respectively by failing to deduct union ~ees and
remit them to the plaintiff union as required by both awards. Agam, both
breaches have been proved and indeed admitted with the same excuse being
made. Although it may be that one of the breaches has since been made
good, that was a very belated compliance and a breach had taken place some
months earlier. That was a particularly serious breach because the second
defendant, TFL, had deducted monies fJrom the wages of its employees for
the purpose of paying those monies to the union at stated intervals. TFL
dehoerately withheld the money so deducted from the union without making
any attempt to refund it to the employees who had authorised the deduction
of the money for that sole specific pmpose. While there is some current
debate as to the standards of commercial morality that it is reasonable to
expect these days, this Court and its predecessor must surely be right to have
always regarded conduct so lacking itl probity with the utmost gra~ty
attracting, in general, the maximum penalty unless some substantial
mitigating factor can be found.
I can find only aggravating factors ill the conduct of this emplo)'.er :in
relation to this matter. I have no hesitation in imposing the maximum
penalty, which itself is very low, in respe,ct of each of these breaches - that
IS to say, $2,000 for the breach of each award, making a total of $4,000. I
conclude from the evidence that the second defendant's actions were
motivated by a desire to injure the plaintiff union and while it claims to
have had no desire to injure its own employees by deducting the money and
withholding it or by ceasing without eve11 minimal notice to deduct it when
it had accepted an authority to do so, it has in fact injured them and must
be taken to have intended to cause that obvious consequence of its actions.
The plaintiffs seek also six penalties of $200 each against the first
defendant for inciting or instigating the breaches of award in respect of
which I have imposed _penalties against the second defendant. They are four
in number, not six. It IS quite clear to me that the first defendant was the
prime mover behind and the author of these breaches and that he acted at
all times knowing that he was committing breaches and know:ing that what
he was doing was wrong. He did not distinguish between the reasons for the
breaches nor sh~ld the Court. The motivation behind them was equally
deliberate and se ·ous. Penalties of $200 will be imposed in respect of four
acts of instigating or aiding and abetting breaches of award making a total of
$800.
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The defendants can consider themselves fortunate that this case does not
~ to be de~t with under the Employment Contracts Act 1991 under which
higher penalties can be awarded. As it is, proper amounts of penalty have
had to be abated to meet the ceilings contamecf in the Labour Relations Act
1987.
I d? not propose to ord~r !hat any part of the penalties imposed should
be paid to any of the plamtiffs.. I think that all the penalties should be
payable to the Crown because senous matters of public policy are involved
m thC: breaches. D_espite th~ fact that. the. award system was about to go out
of eXIStence, Parliament d1d not think it necessary to invalidate existing
awards. ~ey have been defined as extensions of the statute, none the less so
becaus~ .m recent years they were largely the acts of the parties subject to
supervis10n from the Arbitration Commission to ensure that certain criteria
were observed. To allow the defendants special treatment because or merely
because the awards were about to be cancelled would be not only unfair to
other employers. who _have been proceeded against for breach of award or
who have co_mplied with on~rous duties imposed by the same awards but it
would also mvolve some kind of tacit approval by the Court of conduct
contemptuous of laws enacted by Parliament. It seems to me irrelevant that
those_ laws were themselves moribund - they were still in force and they
were m !orce because Parliament did not think it necessary to abrogate them
any earlier.

o~ occasions in the past penalties imposed for breaches of the Labour
Relatl~ns Act 1987 or awards made under it have proved difficult or
expens1v~ to recover or both. I ~o not think that the Crown should be put to
any special trouble or expe!lSe m the recovery of penalties from defendants
who are well able to pay without delay amounts which are to them far from
large su~ of money. Accordingly, I propose to adjourn the hearing of this
case until 6 November 1992 at 10 am with a view to taking such further
steps ~ I ma)'. then b~ told ~e still necessary to secure the exaction of the
penalties. Notice of this heanng should be given to the Head Office Solicitor
of the Labour Department.
Application under s 57

This section of the Employment Contracts Act 1991 provides as follows:
57. Harsh and oppressive contracts-(1) Where any party to an employment contract
alleges(a) That ~e emplo)'.llent cdntract, or any part of it, was procured by harsh and
oppressive behaviour or by undue influence or by duress; or
(b) '.fhat the empl?YIDent contract, or any part of it, was harsh and oppressive when
it was entered mto,.
.
that party may apply to the Court for an order under this section.
~2) An all~gation of the type referred to in subsection (1) of this section may be made
m pro~dmgs before the Court commenced for that purpose or in the course of other
proceedmgs properly brought before the Court.
(3) '.fhe Court may ex~r~e the powers contained in subsections (4) and (5) of this
section only on the application of a party to the contract and not of its own motion.
(4) Where the Court i~ satisfied, on the application of a party to an employment
contract, that an allegation of the type referred to in subsection (1) of this section is
true, the Court may make one or more of the following orders:
(a) An order setting aside the contract (either wholly or in part):
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(b) An order directing any party to the employment contract to pay to any other
party such sum by way of compensation a:; the Court thinks fit.
(5) In making any order under this section tht~ Court shall take into account all the
circumstances surrounding the creation of the contract or the relevant part thereof.
(6) Any order under this section may be made on such terms and conditions as the
Court thinks fit.
(7) Except as provided in this section, the Court shall have no jurisdiction to set aside
or modify, or grant relief in respect of, any employment contract under the law relating
to unfair or unconscionable bargains.
What is attacked is the part of the r::ontract created by the variation
signed by many employees following the full Court's judgment. That
variation recites (falsely, as the evidence satisfies me) that it is merely a
confirmation of a variation orally agreed to on 22 April. Shortly after the
judgment was issued the second defendant P.rocured the signature of most of
its employees to a document of which Exlnbit A is an example. I have held
that it was ineffective as a variation for want of consideration. This section
of the judgment is relevant only if I am wiung in that conclusion, for if I am
right there is no contractual term capable of being the subject of an inquiry
under s 57.
Looking at Exhibit A as a variation effected in August 1991 it was, of
course, competent for the second defenda:at to negotiate different or varied
individual employment contracts with employees. There was no collective
employment contract in place. The documentary evidence shows that a
variation was effected when employees assented to the request or demand
that they should sign Exhibit A That demand was reinforced by the threat
contained in that document and like threats issued orally. TFL made them
an offer which it thought they could not re:fuse. Most of them thought it was
sensible to accept it.
As was made clear by the full Court which heard Adams v Alliance
Textiles (NZ) Ltd (supra) any consideratlon of an application under s 57
must depend on the facts and circumstances of each case. In embarking
upon such an examination I am conscious not only of this requirement but
afso of the criticism that has been directed from time to time by Judges of
the Court of Appeal at the length (seen by them as undue) of some of the
judgments of this Court or of its predecessor. I should like to be able to
deal with this application in a few short paragraphs but I do not see how
that can possibly be done when the issues for consideration are as many and
as complex as whether an employment contract or a part of it was procured
by harsh and oppressive behaviour or by undue influence or by duress or was
harsh and oppressive when it was entered into and, if so, what orders should
be made. Not only are these issues complex in themselves, involving a
determination as to the state of mind of both contracting parties, but tl:J.e
case is further complicated by the existelllce of several factories or plants
where discussions were carried on between different persons and pressure
was said to have been applied not only by the first defendant but by other
managers of TFL.
However, as I am dealing with this appl:ication in the alternative to other
arguments which I have accepted, I can be more brief than might otherwise
have been possible. Moreover, I have recently examined the law in depth in
the Alliance Textiles case (supra) and do ·not need to repeat what I there
said.
The starting point is Exhibit A and, in the case of some of the employees,
its sequel, Exhibit D. Of those who were not induced to sign by Exhibit A
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some were persuaded by Exhibit D or by individual or group discussions
with management. It is perhaps worth noting at the ou!Set that the
motivation of the defendants was purely and solely and qmte overtly to
circumvent the consequences of the judgment of the full Court, while from
the employees' point of view the threat by TFL to withdraw the 2 percent
increase does not seem on its own to be of great moment when compared to
sterner measures.
However, the matter has to be seen in the context of a continuing
employment relationship in which there. may arise an apprehension that _one
party may be required by means of a mild threat to make a modest sacrifice
as a prelude to or precedent for more minatory behaviour calling for the
surrender of further, more valuable, rights. It does not require a highly
developed sense of history to understand this danger.
The threat made in this case cannot therefore be dismissed merely
because it was a threat to reduce the weekly payment by a small sum of
money. The Court ca:llllot countenance extortion even on a small scale. It is
herefore necessary to go fully into the merits of the case.
Mr L R Scarlett is a filleter who has been employed on the night shift at
Motueka on and off since 1979. He, like no doubt most workers on the
night shift, was not aware of any meeting on 22 April 1991. He told the
Court that the employees were called over to the personnel manager's office
and required to sign Exhibit A Mr Scarlett said that he informed Mr Cox
that he was upset because there had never been such a meeting as was
referred to but he signed in the end for fear of losing the 2 percent increase
which he had been enjoying for some time and because his union fees had
not been deducted for some months. He was aware that the majority of
night shift employees had signed and that one or two had resigned from the
union. Mr Scarlett did not sign at once but took Exhibit A away with him,
kept it for a week and then left it at the main gate for Mr Cox. He said he
was too upset to see Mr Cox again.
,
Ms Josephine Newman, Mr Scarlett's partner, told the Court that sh~ had
been a night shift packer at Motueka for four years. She too was called m to
sign the document, took it away and ultimately left it at the gate as her
partner had done. Ms Newman confirmed that there had been no meeting
between her shift and management in April 1991 and that the agreement
referred to in Exhibit A was never made with her or with any other member
of her shift.
Mr D A Richards told the Court that he had been employed on the day
shift at Motueka for the past 16 months and ~at it taken liim_ a long time to
get a job after being unemployed. He also ~aid t~at on the Fnday before the
hearing he was called to an urgent meetmg with Mr Cox, the personnel
manager, and Mr Compton, a supervisor at Motueka. He w~s then asked_ if
he had received a summons and told that the management did not want him
to go. He told them that without a summons he would not go and was told
by Mr Cox that he and Mr Compton did not want him to go. Another
worker called Chapman was present as well. The same questions were put to
him. Mr Richards told me that following this conversation, Mr Chapman
told him that he would not obey the summons.
Mr Richards confirmed that he attended a meeting on 22 April of day
workers at Motueka. He said it took 20 to 30 minutes and that those
present were told that they h:ad received_ a wage ~crease of ? p~rcen!> ~?
conditions were imposed and 1t was descnbed as a catch-up with inflation .
He agreed that Mr Talley said at this meeting that he did not wish to
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recognise the union. As to conditions of employment, Mr Talley said that
these would not be altered and offered what he called his "L V Martin
guarantee" to that effect. Mr Richards confirmed that he was called in and
asked to sign Exhl"bit A and did sign it; he was reluctant at first and
Mr Compton said that it could be expensive if he did not sign. Upon making
inquiry as to the meaning of this observation, Mr Richards was told that he
could lose his 2 percent increase. He .said _he signed for_ that reason alone
but made it clear to Mr Compton that he v.1Shed to remam a member of the
union and that he felt that this was blackmail; he said that Mr Compton
admitted that it was.
Ms Glynis Davis told the Court that she was an employee at Westport
and a union delegate there. She recalled the 2 percent increase and recalled
it having been announced by management 2.s a 2 percent increase with a roll
over of terms and conditions for one year. She identified Exhl"bit A and said
that copies were handed out and the workers were asked to sign. They all
refused. The local manager, a Mr Walker, asked her to sign when she
returned from a period of sick leave. She took it away to read and did not
like it because "they were asking me to sign something we had not agreed
on". The forms were handed out again a month later and the Westport
employees were told that every other employee at the other fact~ries had
signed. She later learned that that was untrue. In the end she signed the
document in the presence of Mr Cox but voiced to him her objection. to
doing so. She asked, why should she sign :it since they were already pa~g
the 2 percent increase? Finally, she signed because she was "scared of losmg
the 2 percent".
I have reviewed the evidence of the four plaintiffs who signed Exhibit A
or the form attached to Exhl"bit D, it does not matter which. It is to be
noted that Messrs Paton and McKeown were not the only employees who
refused to sign but they were the only employees in respect of whom the
threats contained in Exhibits A and D were carried out. The others who
stood their ground in the face of those threats and those who gave way
under the force of those threats could not have been expected to know that
the threats would not be carried out or would not be carried out
immediately.
The evidence I have recounted was not shaken in cross-examination nor
was it contradicted by the defendants' witnesses. If anything, it was
confirmed by them. It was reinforced by the evidence of the four plai?-~
who did not sign and by the evidence of what happened to tlle ongmal
plaintiffs. The variations were signed UiJ.der cons1derabl~ pressure. ~~
defendants had made it clear tlJ.at they would not comply with some of therr
contractual obligations. The message which tllis conveyed to the workforce
was that the defendants set themselves above the law and above Parliament
which had declared that employment contracts create e~orcea?le
obligations. Having done so and with apparent ease, not to say rmpllll1:ty,
they must be taken to have succeeded in filling their employees' minds with
forebodings.
It has to be remembered that the Court, even :if satisfied that allegations
of the kind described in s 57 (1) have been made _out, cannot grant ~y
remedies except to the party to the contract applymg for suclll remedies:
s 57(3). This prompted Mr Too good to s1ress that out of 313 employees
there were only seven plaintiffs. He submitted that this circumstance
demonstrated the need for the Court to co;o.sider only the evidence of these
plaintiffs. I do not accept that submission. The evidence can come from ~y
witness able to assist the Court by giving credible evidence but before actmg
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~der_ s 57 the Co~rt m~t have before it a party to the contract impugned
mv?~g the Courts assIStance. In fact, only four of the plaintiffs signed the

vanat1on.
The next matter that can be stated quite shortly is that there is no room
for. a~y doubt ~bo_u! the defendants' motivation in stipulating for the
vanatio~ ~o the_ mdlVldual contracts of employment. They wished to punish
th~ plamtiff _umon. Mr Talley made no secret of his feelings towards the
uruon. He said that he had reacted against the union in an uncompromising
~ay whe~ a notice of ~. indefini!e stoppage was placed on the noticeboard
m !he middle of negotiations. This angered him, he said, and since then the
umon had sho~ no remorse, he claimed, and would need to show that it
wo~d behave m ~hat_ he ~egards as a responsible manner before it would
notice any change m his attitude, he declared. His reaction against the union
an!edat_es, as I have held, the threat of stoppage. It is a deep seated
annnosity, the source of which is now untraceable.
He s~t out, thro1;1~ his share of the control of the management of TFL,
to p~sh tht? plamnff uni?n and he set out to do so by injuring it
finanCiallJ:. This cou~d be achieved, as he realised, by withholding the facility
of ded1;1ction of umon subscriptions from wages in the certain knowledge
tha~ this W?uld ca1:1se loss. to t~e union at the rate of $10,000 per month
un?J. such tlfile as it organISed its members into finding some other equally
reliable method of payment. By the time of the hearing in November eight
months after the deductions ceased, no such arrangements had been' made
~xcept fo~ a sma": I?-andful of employees. This demonstrates just how much is
mvolved m organISing effective enjoyment of the freedom of association.
Now, while th~ plaintiff union was the target of the. defendants' attack,
they ~ew but did _not care that the rights of employees, including the
plamtiffs, would be mvaded at the same time in the course of that attack.
The defendants had no compunction about standing over the employees in a
most ovt?rbearing m~er and applying pressure to them to secure the object
o~ exactmg ren:bun~n from the plaintiff union for previous injuries and
slights, re~ or Imagmed, suffered at the union's hands. They had even less
c~mpll!lcti~n abo~t lying to the plaintiffs and other employees and treated
with dISdain promISes they had made to the workforce.
I find that ~ere is a large element of reckless disregard for the rights of
the employees, mcluding the plaintiffs, on the part of the defendants.
But it is quite c~e~, without !ehearsing the entire evidence, that the
~efendants also exhibited oppressive behaviour towards the plaintiffs and
mdeed . towards other employees who, for reasons of their own, do not
co~~lam a~out the matter: This is scarcely surprising having regard to the
position of infl~~nce_ occupied by Mr Talley not only in TFL but also in the
small commumties m which TFL operates - Picton, Blenheim, Nelson,
Motueka, and Westpoi:t - where he IS seen as the personification of one of
the_ largest employers m the area. The u8e of strong tactics by an employer
~g~t e~ployees to secure a result that the employer wishes to bring about
1s Objectionable enough if it is an isolated incident which could with a
degree of charity, be regarded as an uncharacteristic lapse from generally
decent behaviour. There was evidence, however, that only a very short time
a!J:erwards the _defendants insisted that employees should, against their will,
sign an authonty fo~ the p~yment of their wages by direct crediting to their
accounts? thus for&omg t~err statu!ory right to receive payment in cash, and
when this was resisted, sllD:ply said that as from the following week there
would be no cash on the site and workers could presumably either receive

3ERNZ

United Food Wor,ters v Talley

453

payment by direct credit or no payment at all - at any rate that was the
suggestion conveyed and which served to induce at least some reluctant
workers to agree.
In order to bring s 57 into play the minimum that a plaintiff must prove
is that a part of an employment contract:
1. was procured by harsh and oppressive behaviour; or
2. was procured by undue influence; or
3. was procured by duress; or
4. was harsh and oppressive when it was entered into.
Mr Pollak did not tie himself expn:ssly to any of these elements but
seemed to rely most strongly on the first and the last.
This raises the need to define what :ls meant by the phrase "harsh and
oppressive" in relation either to behav:lour inducing a contract or to the
contract itself or a part of the contract. It needs to be noticed that s 57(1)
says harsh and oppressive, not harsh or oppressive. Therefore, it is not
enough that the conduct complained of shoufd be harsh, it must be so harsh
as to amount to oppression. In my jud,gment in Adams v Alliance Textiles
(NZ) Ltd (supra), one of three delivered in that case by the full Court of
this Court, I said at p 1027:
This is a strong term. It calls for evidence of strong tactics. . . . Obviously, something
more than undue influence is intended. Substituting equally evocative synonyms seems
less than helpful. The behaviour complained of must strike the Court as reprehensible,
as morally blameworthy and as meting out intolerable treatment. It will normally have
elements of deliberation and of unwarranted severity. Deceptive or misleading
statements of the kind alleged and aggressive marketing by strong personalities do not
strike me as amounting to the behaviour described in the subsection. Abnormal
behaviour without abuse of power or position :is not enough.

This passage did not go on to say what would be enough because the case
in the end fell to be decided on undue influence. Some slight guidance can
be derived from cases decided under other statutory provisions dealing with
oppression, in particular the provisions of s 209 Companies Act 1955 as that
section was onginally enacted. However,. I do not propose to discuss these
well known cases in detail because the i11Stances of behaviour that they give
throw little light on whether conduct i:i harsh and oppressive as between
employer and employee. In many respects a far higher standard of probity is
required as between employer and employee than as between groups of
shareholders in a company. Suffice it to say that the scope for exploitation
in the employment relationship is recognised by such protective measures as
the Law Reform (Testamentary Promises) Act 1949 and the personal
grievance procedure contained in the Employment Contracts Act 1991 andl
m its two inlfilediate predecessors. Conduct that is harsh and oppressive is
no more and n.o less than the manifestation of the inhumanity of man to
man in an employment context.
Just as the score for harsh and oppm;sive behaviour is almost infinite, so
is the variation. o persons subjected to it in their ability to resist. Thus it is
that four of the plaintiff employees were able to refuse to sign Exlnoit A but
other employees felt obliged to sign and were incapable of resisting the
employer's will. It is reasonable to infer that in the case of those employees
it is not solely the threat of having a wage reduction of 2 percent imposed
that would have operated in their minds. They would have seen that their
employer wanted them to sign a statement that they had, contrary to . the
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truth, reached certain agreements four months earlier tmeetings which
either had not taken place or if they had taken place wer not attended by
at least some of the employees being asked to sign this ac owledgement. It
would have been obvious to most employees from Exhibit A that the
defendants had some purpose of their own in obtaining this
acknowledgement of something that was untrue and many would reasonably
have been left with the impression that they would contradict the defendants
only at their peril. This kind of risk was elegantly explained by Justice
Learned Hand in a passage from . one of his judgments (NLRB v The
Federbush Co Inc 4 LC 60,604 (1941) (2nd Cir)) which I cited at pp 10201021 of my judgment in Adams v Alliance Textiles (NZ) Ltd (supra) and in
which he referred to the ambivalent character of statements directed by an
employer to his employees. In a part of that passage he said:
Words are not pebbles in alien juxtaposition, they have only a communal existence, and
not only does the meaning of each interpenetrate the other, but all in their aggregate
take their purport from the setting in which they are used, of which the relation
between the speaker and the hearer is perhaps the most important. What to an
outsider will be no more than the vigorous presentation of a conviction, to an
employee may be the manifestation of a determination which it is not safe to thwart.

Although I did not accept the application of the North American cases
(because of different legislation) in the particular context in which they were
advanced, nevertheless I think that the passage I have just cited shows in a
sensible way that in determining whether behaviour is harsh and oppressive
the Court should have regard to all the behaviour, including. all the
statements made and, if orally, the demeanour of the person making the
statements and the impression likely to have been left on the recipients and
to judge from all this material how far the aggregate of all that was said and
done amounted to behaviour which crushed the employees' will to resist.
This is just another way of saying what is said in fewer words in s 57(5)
that the Court must take into account all the circumstances surrounding the
creation of the contract or the relevant part thereof. One of those
circumstances is the delicacy of the considerations that apply in the field of
employment relations.
What converts the defendants' conduct from oppressive to harsh and
oppressive is the employees' misplaced dependence upon TFL and their
trust in the first defendant enhanced by his offer of what he called his "LV
Martin guarantee". Add to that the natural feelings of subservience,
dependence, impotence to influence their own destiny, and inferiority
generally in the presence of a man who in their eyes had "arrived", and was
important and powerful (and the source of their livelihood), the scene is set
for great temptation to commit an abuse of power and position which, if not
resisted, will lead to progressively more harsh and oppressive behaviour.
Unfortunately, blinded perhaps by his animosity towards the plaintiff union,
the first defendant did not display the strength of character needed to resist
the temptation to take advantage of employees who were unable and
unaided to look after their own interests. The element of victimisation,
absent from the Alliance Textiles case (supra), is present here.
Section 57 provides a remedy for persons who have entered into
employment contracts in certain circumstances or into employment contracts
of a certain kind. It does not provide a remedy for persons who have refused
to enter into the contracts proposed. Thus neither the plaintiff union nor

3ERNZ

United Food Workers v Talley

455

the plaintiffs, Paton and McKeown, can bring a claim to any remedy. In their
case, there is nothing to set aside and nothing to compensate them for.
There was also nothing in the point made that only a few employees are
before the Court as appJ!cants for relief. It m~y be ~vidence of the
effectiveness of the oppressive conduct ai!Ieged that it contin~es t'? p~yse
its victims. Moreover, the Court is concerned here with mdlVlduaI
employment contracts and not with a collective employment con~ac~.. The
idea of majority rule or consensus is of no relevance. Each mdlVldual
contract must be looked at on its own. The defendants must take the
consequence, if it turns out that their o:>nduct h~d a. different impact on
different employees or that different employees m. different branc~es or
shifts were treated differently and therefore affected differently depending on
the identity of the manager who dealt with them. It is quite possible for
different results to be produced for different employees.
This is also so because the contract or part of the contract attacked may
be of no effect at all for one worker but harsh and oppressive to another
according to whether the particular wo!ker. values the _right that ~ being
taken away or is quite prepared to gIVe 1t away_ haVlilg rarely, if. ever,
exercised it in the past or, as in t~e cas~: of o~e witness~ does not WIBh to
have anything to do with the umon or to en1oy any ~~ts that he may
possess involving or facilitating his fre,edom of associatmn through the
plaintiff union.
I am satisfied that the second defendant's behaviour was harsh as well as
oppressive and that it induced the four plaintiffs to sign the variation against
their will and to surrender rights that they considered to be of value. to
them. I think, however, that this case can be decided quite simply by J:la".ffig
regard to the nature and quality of the contract pro~uced by the vanat10n.
The purpose of the variation was of course to av01d and subvert the full
Court's Judgment but it was also ~ purs~ce of the defen~!S' pl~ tp
disembarrass themselves of the mconveruence of the plamtiff uruon s
influence among the second defendant's employees and its ability to exercise
that influence. The defendants were quite free~ so far as the law of
employment is concerned, to try and co~nter that influence by s~ch flo'Y of
information to emP.loyees as they saw fit and the full Court which decided
the Alliance Textiles case (supra) expressly ac~owl~ged the right of
employers to proceed in that way. The defendants m this case· went a great
deal further. They set out to have nothing more to do with the union. They
said that the Employment Contracts Act 1991 provides for freedom of
association and that TFL does not choose to associate with the plaintiff
union. I hope that I do not need to say,. b_ut in case I am being undlily
sanguine I will, that the freedom of association conferred by Part .I of ~e
Act is a freedom for employees to choose whether or not to associate ~th
other employees for the purpose of advan~in~ the employees' colle~ve
employment interests. The freedom o~ association has nothing to ~o ~th
association between employers and umons ~r other e:i;riployee orgalllSati~:ms
or rel?resentatives. The defendants may not like the uruon, but the only nght
of objection available is that contained in s 11.
The defendants set out to deprive the employees of the freedom
guaranteed to them by the Employment Contracts Act 1991 and indeed by
s 17 New Zealand Bill of Rights Act 1990. They pretended .not to do so ~y
declaring in writing that the employees were perfectly at liberty to remain
members of the union. These, however, were, empty words. for. the defen~ts
closed off with great suddenness avenues of commurucation established
between the employees and their union arrd dictated to them how they were
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to associate with each other in the future - in any way except in the way in
which they had associated together in the past. The defendants in this '?18e
in effect said to the employees: "We will not hereafter help you to associate
together as members orthe United Food and Chemical Workers Union, will
. not honour your written instruction to deduct that union's subscriptions
from your wages, will not allow that ~on's officials to . come on ~o the
premises, will not allow you to hold meetings on the premises, and will not
give you time off to attend any such meetings but, of course, you are free to
associate with each other as you wish". Thus the defendants separated the
second defendant's employees from the existing organisation established to
facilitate their association with each other as employees without giving them
any time, let alone any other help, to form any sub~tituted organisation. The
defendants abrogated to themselves the right to drrect the employees how
they should and how they should not associate with each other. What is
more, the defendants insisted that such a state of affairs should be made a
part of the contractual framework between the second defendant and its
employees.
In this way, it is clear that the defendants conferred on employees by
reason of their membership or non-membership of the plaintiff union a
preference in relation to terms or conditions of employment. Employees
such as Messrs Paton and McKeown who insisted on their subscriptions
being deducted and remitted were treated differently to employees who did
not so insist. The other employees were treated better. This is precisely the
sort of conduct that is comprehended by Part I of the Employment
Contracts Act 1991 and I have no hesitation in concluding that the variation
of the contract being a part of the employment contract of each of the fo~
plaintiffs who signed and gave evidence was harsh and oppressive when 1t
was entered into. It was harsh and oppressive because it deprived them for
practical purposes of a freedom guaranteed to them by the Employment
Contracts Act 1991 and by the New Zealand Bill of Rights Act 1990. The
defendants had no right to deprive them of this freedom; in doing so they
acted towards them in a harsh manner and wit~ ~pressive and tyrannical
arrogance. In Re Empire Building Ltd [1972] N
683 Haslam l at first
instance cited at p 692 this appropriate passage from Shakespeare's Measure
for Measure (Act 2, scene ii, line 107):

1

Oh! It is excellent
To have a giant's strength; But it is tyrannous
To use it like a giant.

That tercet summarises not only what is meant by conduct that i;S harsh
and oppressive but it is also evocative of the arrogant, condescendmg an.d
patronising attitude of the defendants towards the workforce and therr
contempt for the employees' rights, their feelings and their wishes.
The question is, what should be done now?
The Court was asked to set aside the variation or the term of the
employment contract introduced by the variation which. comes to t_h~ same
thing. The Court is empowered under s 57(4) to take this step and 1t IS also
empowered to order compensation to, be paid. but no request for
compensation has been made. I am concerned only with the case of the four
plaintiffs who are before me. It is quite clear that the defendants have acted
very badly towards them and that they have suffered as a result. The
defendants have only themselves to blame for any inconvenience that they
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suffer as a result of their actions in defiance of the judgment of the full
Court.
~t ~ plain that the de!endan.ts weni: into the exercise of securing a
vll!1ati~n of the contra~ with therr eyes open and in the full knowledge that
this might encounter resIStance. In fact, tll.ey committed substantial resources
and great energy to overcoming and putting down such resistance as they did
encounter. I have not thought it necessary to traverse the evidence of
plaintiffs who came to the Court to say that they objected to and managed
to resist the defendants' demands. That evidence supports. the conclusions I
have reached. So does the evidence given by the witnesses called for the
defendants.
There will be an order setting aside so much of the individual
employment contracts as is contained in the variation, evidenced by Exhibit
A or the form attached to Exhibit D of the following employees of the
second defendant:
Mr Lyell Reay Scarlett
Miss Josephine Newman
Mr David Alan Richards
Mrs Glynis Davis.
The Result
I am no!" coming to the end of this long judgment. In respect of almost
every headmg much more could have been said. In addition, other matters of
~eat importance but of no bearing OtL the outcome could have been
discusse~ .. ~Y way of e~ple, I will me:rrtion only one: the topic of the
responsibilities (and therr extent) of counsel or advocate who have given an
undertaking to the Court that their client will do or refrain from a particular
act to take some interest in ensuring that that act is done or, when it is not,
to proffer an account to the Court of the steps taken to guide the client
towards the doing of the act and away from treating the undertaking as so
m~y empty words. The Judges are keenly aware of the importance of this
topic and are closely watching the performance of practitioners in this
respect.
. I do not propose to provide a summ1ry of the way in which in this
Judgment I have disposed of the three cases before me including the three
cases or such of them as were still alive which were before the full Court.
The full Court's summary was taken out of context and used by the
defendants to misrepresent the effect of the judgment to the employees and
to the public. I will content myself by providing, for the convenience of
those who do not wish to read the entire judgment, not a summary but
rather a list of some of the matters that it contains.
I have found on the evidence that there has been no compliance except in
one minor respect with 1FL's legal obligations as declared by the full court.
Despite all that I have heard, I can see no impediment against, and every
reason for, issuing the comyliance orders to which the full Court held the
plaintiffs to be entitled and have formulated these compliance orders.
I have, without objection from Mr Toogood, added six additional
plaintiffs but I have refused to make a representation order which would
have enabled the plaintiffs named to be treated as representing all the
members of the plaintiff union whose employment by 1FL antedated the
coming into force of the Employment Con~racts Act 1991.
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I have held that the plaintiff union is entitled to bring again the penalty
action which it earlier withdrew in respect of breaches of award committed
prior to 15 May 1991 and, in respect of the breaches established, I have
nnposed penalties authorised by the Labour Relations Act 1987 against both
defendants.
So far as concerns the separate action complaining of breaches of
individual employment contracts since 15 May 1991, I have held that the
jurisdiction to consider those lies with the Emfloyment Tribunal and that
this Court has none to deal with such matters. did not find persuasive the
argument that the Court should deal with tllem because it had originally set
out to do so when transitional provisions of the Act empowered it to do so.
Finally, I have considered the application under s 57 Employment
Contracts Act 1991 to set aside a part of each of four employment contracts
on one of the grounds contained in that section. I have been satisfied that
the part of the contract in question was harsh and oppressive when entered
into and was induced by harsh and oppressive behaviour on the part of 1FL
and that each of the four plaintiffs who entered into that part of the
contract has made out a strong case for relief under s 57. I have decided that
the most appropriate form of relief is to set aside the objectionable part of
the contract, leaving the contracts in the form in which they were at
midnight on 14 May 1991 - that is to say, under the two 1990 awards with,
however, the rate of remuneration increased by 2 percent.
The only outstanding matter is that of costs. The full Court also left that
unresolved.
I propose to deal with costs in this way. There is to be a hearing in this
Court in respect of certain matters on Friday, 6 November at 10 am and in
addition to dealing with those matters I will hear counsel on costs. As a
preliminary, however, I direct that the plaintiffs' submissions as to costs
should be filed and served not later than 14 October while the defendants'
submissions should be filed and served not later than Friday, 30 October.
These submissions should deal with the costs of the present proceedings and
the costs of the proceedings heard by the full Court and should be directed
to the questions whether costs should be awarded at all and, if so, to which
parties and in what amount. In accordance with the current practice of the
Court, I would expect the submissions to furnish reasonably detailed
information concermng the costs actually incurred.
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DAWSON v MOUNT COOK LANDLINES
Employment Court, Wellington (WEC46/92)
Goddard CJ

28 September 1992

Practice and procedure - Appeal - Application for special leave to appeal
out of time - Prevailing view at time that appeal to be by case stated Subsequent determination that appeal should be under s 66 Judicature Act
1908.
Costs - Security for costs - Impecunious applicant - Security for appeal to
Court of Appeal - R 34 Court of Appeal Rules 1955 - Whether "exceptional
circumstances" necessary.

The applicant had had proceedings before the Court and its predecessors on
several occasions since 1986. He sought leave to apt:~! against a decision of
the Court (reported at [1991] 3 ERNZ 713) dee · · g an application for
rehearing of a previous decision.
The appeal under s 66 Judicature Act 1908 was filed out of time because
the prevailing view at tile time of filing was that any appeal was to be dealt
with by case stated under the Summary Proceedings Act 1957. The applicant
commenced such an appeal, but in Nelson Air (below), the Court of Appeal
determined that the s 66 Judicature Ac:t procedure was the correct one in.
the circumstances.
.
The applicant also sought to be relieved of the usual obligation to give
security for costs on the appeal as required by r 34 Court of Appeal Rules
1955. The ground relied on was the applicant's lack of mon.ey. He submitted
that any requirement for security would prevent him from pursuing the
appeal.
Held; (1) m the circumstances, there w21s no alternative to granting leave to
appeal out of time.
(2) In equity and good conscience, a favourable exercise of the Court's
discretion mider r 34 was warranted in this case. Although required by
previous decisions of the Courts, "exceptional circumstances" were not
necessary. However, there were special circumstances in this case, including
the applicant's single-minded perseverai11ce which indicated his deep-seated
and ineluctable sense of grievance. In ad.dition there were some issues raised
on which the views of the Court of Appeal could be beneficial in future
cases.
Special leave to appeal out of time granted, security for costs waived

Cases referred to
Nelson Air Ltd v NZ Air Line Pilots Assn: IUOW [1992] 1 ERNZ 632 (CA)
Russell v Stainton [1922] GLR 422

